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After ten years of failed demands for State recognition of unions between two persons of the same sex as marriages,
Australians are being asked to express their view in a postal poll. Although the issue has been around for some time,
the whole area continues to be a source of confusion and misunderstanding. This has contributed to the friction
which has arisen in Australia between those who strongly support the redefinition of marriage and those who prefer
the status quo. This short article seeks to bring some more balance to the issue by examining the history and reasons
for State involvement in marriage and challenging the view that redefining marriage to provide recognition to
marriage between same sex couples would result in marriage equality.

What Is ‘Marriage Equality’?

Words are very powerful means of moving public opinion. Developing an emotive and attractive slogan is key to
persuading many to support a cause. When it comes to the long-running campaign to redefine marriage in Australia
to provide for State recognition of unions between couples of the same sex, the key catch-phrases have been
‘marriage equality’ and ‘love is love.” There is no need to explain the attractive force of ‘love.” To argue against ‘love’
is akin to arguing against ‘happiness’ or ‘kindness’ but as this paper will explain proponents of recognition of same
sex marriage may not describe other forms of loving relationships with the same slogan. For all the failed and
imperfect marriages experienced in contemporary society, the term ‘marriage’ still seems to attract positive feelings.
Of course, equality is a very attractive concept and one which no one in the West could sensibly reject. When put
together ‘marriage equality’ combines two attractive terms and naturally inclines hearers to support - to do otherwise
is to argue against ‘marriage’ and to argue against ‘equality.’” The phrase has been so successful in gathering
support for various campaigns for State recognition of same sex unions as marriages that it is commonly used in the
media, by politicians and by companies, professional firms, sporting associations and professional bodies as they
pledge their support to ‘marriage equality.” Recently the Australia government’s national broadcaster directed its staff
not to use the phrase.!! They were right to do so. The expression is confusing because without first defining
marriage and identifying the purposes which the State seeks to achieve by recognising any relationships as
‘marriage’, it is not possible to identify whether any particular redefinition of marriage will, in fact, secure that
outcome.

The State Interest in Marriage and Its Recognition in Australia

The union of a man and a woman in marriage and the families that resulted from their union were the first human
societies.” In the Western world the State took a particular interest in marriage because it had an interest in
maintaining and growing the population. The Romans considered that children were best raised in a marriage
between a man and a woman and took steps, to encourage marriage.[sl These included inheritance laws and civil
penalties for those who failed to marry or to reproduce within a marriage.[‘” The Romans spread this form of State
recognition of marriage throughout their Empire and it fitted neatly with the Christianity that Empire later embraced.
When Europeans arrived in Australia they brought this Western tradition of marriage, as it had developed in the
United Kingdom, with them. They also brought with them the cultural imperialism of the British Empire and, along with
their other traditions, ignored the marriage traditions of the indigenous people of the continent. It was soon evident
that the ethnic, religious and cultural composition of the Europeans in Australia differed from that of England. Within
50 years of the arrival of the colonists the law made it clear that marriages between one man and one woman
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solemnized in accordance with the rites of the Church of England, the Catholic Church and the Church of Scotland
were all valid in New South Wales.

As colonies were founded across Australian each passed its own marriage laws providing for State recognition of
marriages between one man and one woman.®! Eventually, for reasons of trade, commerce and defence, the
Australian colonies federated. As the reasons for Federation may suggest, the Australian Constitution, which
achieved the new Federation, dealt primarily with economic, financial and defence matters and had very little to say
about rights. However, the colonists considered that marriage and divorce were matters of such interest to the State
that they enabled the new Commonwealth to pass laws in those areas. As had been the case in Roman times, the
new Australian Federation had an interest in marriage because it recognised that ‘the nurture of children by, and in
recognised and ordered relationship with their parents is...integral to the concept of marriage as it has been
developed as an institution in our society.'”! As Jacobs J observed in Russell v Russell, marriage ‘is primary an
institution of the family.® Given the history of marriage, when the Commonwealth first legislated in relation to
marriage it was so clear that marriage in Australia referred only to the union of a man and a woman®® that
the Marriage Act, 1961 (Cth) (Marriage Act) did not expressly define the institution. The fact that it clearly meant to
refer only to marriage of that form was however clear from the fact that civil marriage celebrants were (as they are
today) required to state that: ‘Marriage, according to law in Australia, is the union of a man and a woman to the
exclusion of all others, voluntarily entered into for life.!'% The State’s interest in marriage was evident again when the
words required to be said by marriage celebrants were replicated in the inclusion of a definition of marriage in the
Marriage Act in 2004. In introducing those amendments into Parliament, Philip Ruddock described that form of
marriage as providing ‘the best environment for the raising of children.” Whilst some marry without the aim of bearing
children, or believing that they are unable to do so, the majority still marry expecting to have at least one child and the
majority of married couples do procreate.!'"! As Elizabeth Abbott has observed, ‘today as in the past - children -
wanted and unwanted - have always been at the heart of marriage’'?, ‘and throughout history procreation and
parenting have been primary purposes of marriage.’"!

The present definition of marriage in the Marriage Act' recognises that men and women are different and bring
different attributes to a relationship. These differences are not simply the bodily compatibility which for most such
couples enables the couple to have their own biological children but also differences in mind and spirit.“5] As the
United States Supreme Court acknowledged in Obergefell v. Hodges,!'® this view that ‘[m]arriage...is by its nature a
gender-differentiated union of man and woman...long has been held—and continues to be held—in good faith by
reasonable and sincere people here and throughout the world.'”! On this point the majority were correct.

Different Conceptions of Marriage

Every state determines, the unions that will and will not be formally recognised by that state as marriage. Whilst all
200 of the world’s nations recognise marriage between one man and one woman, in addition more than a quarter
recognise polygamous or plural marriage!'® and an eighth recognise same sex marriage.!'® Apart from the brief
recognition of same sex marriage in the Australian Capital Territory[2°] marriage between one man and one woman
has been the only form of marriage given State recognition in Australia.?'! Australian law mandates the permissible
degrees of consanguity and the form of civil and religious ceremonies which will be recognised as marriage by the
State and authorises only authorised celebrants to officiate. Australian law not only refuses to recognise certain
marriages but it criminalises them. This is the case with bigamy,? marriage below the permissible age®®® and
compelling a person to marry.?* In doing so Australian law does not recognise (and in some cases criminalises) a
range of relationships which are, or may be, considered to be marriages by those within those relationships and by
members of religious and cultural traditions which increasingly form part of the Australian population. Unlike same
sex marriage, some of these forms of marriage have very lengthy pedigrees.”® State recognition as marriage has
never been given in Australia to the traditional or cultural marriages of Australia’s Aboriginal peoples even though
they have been celebrated for at least 60,000 years on this continent.”® This is so even if those marriages involve
one man and one woman of marriageable age under Commonwealth law. Without attempting to be exhaustive,
Australian law has also never recognised marriages (including those celebrated within the Islamic traditions and
within the traditions of Australia’s Aboriginal peoples) which involve more than two persons,’?”) marriages of a person
who has been validly married and is not divorced, marriages which are not intended by the parties to be for life, (28]
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marriages celebrated in Australia in accordance with religious or cultural rights or by celebrants who have not been
authorized under applicable legislation or marriages between two persons of the same sex.” As a result many
people who consider themselves to be married are not considered to be married under the Marriage Act. Couples
who cannot afford to pay for a celebrant or for a reception, who otherwise fall outside the requirements to marry
under the Marriage Act because, for example, they are of the same sex may pledge their lives to each other in a
ceremony which they might call a marriage and call themselves husband and wife or spouse and spouse but never
formally marry in a manner recognised by the Marriage Act.

Calls for ‘marriage equality’ have been limited to State recognition of same sex unions. In 2013, in The
Commonwealth v Australian Capital Territory, the High Court considered the meaning of marriage when used in the
Constitution. No advocate in the case argued that the scope of marriage in the Constitution must be considered by
reference to the purpose for which the State had an interest in marriage, Jacobs J’s observations inRussell v
Russell were not drawn to the Court’s attention and arguably the Court could have resolved the case before it without
considering the scope of the marriage power. Nevertheless, in that case the High Court found that marriage was a
‘juristic concept’ and that when used in the Constitution it meant ‘a consensual union formed between natural
persons in accordance with legally prescribed requirements which is not only a union the law recognises as intended
to endure and be terminable only in accordance with law but also a union to which the law accords a status affecting
and defining mutual rights and obligations.’[3°] Calls for ‘marriage equality’ have not to date been for the Marriage Act
to be amended to reflect this definition but even if it were so amended it would continue to exclude many marriages
from State recognition including marriages for a fixed or short term although it would enable recognition of plural or
polygamous marriages.

What Type of Marriage Equality Would Redefining Marriage Mean?

The historic discrimination experienced by Australia’s same sex attracted population is to be regretted. Australian law
has sought to redress that discrimination. Whilst only certain marriages between one man and one woman entered
into voluntarily for life are recognised by the State as marriages under the Marriage Act, Australian law treats all
couples who live together in de facto relationships, whatever their sex or sexual orientation, in virtually an identical
fashion in all respects. It also enables them to register their relationships. ! Where there are any residual differences
in treatment between legally recognised marriages and de facto relationships these are mostly matters of State and
Territory laws. If it were thought desirable to do so to achieve identity of treatment or otherwise these laws could be
amended leaving the current definition of marriage in the Marriage Act intact. This has been the approach taken in
relation to non-married relationships, at least between any two persons, irrespective of their sex such that they enjoy
the same legal, social, civil and welfare benefits as married couples.*?

If the definition of marriage is to be redefined the purposes of the State continuing to be involved in recognition of
marriage and its objectives in so doing ought to be clear. If marriage is no longer about the specific relationship
between one man and one woman and it is no longer about procreation, what does marriage mean? There may be
little is to be gained by seeking to consider the comparative disadvantage of those many people groups with forms of
marriage or relationship which are not recognised by the Marriage Act. However if redefining marriage was to be
undertaken as an exercise in recompense and recognition it must be acknowledged that Australia’s Aboriginal
people have been and remain the most disadvantaged minority group in Australia.®® It must also be recognised that
Australia’s Muslim population continues to experience vilification, discrimination, harassment, intimidation and
abuse.® The point here is that if marriage is redefined in pursuit of ‘marriage equality’ and if ‘love is love’ on what
basis does the State now or in the future preclude recognition of these long-standing forms of relationships for these
disadvantaged groups and on what basis does it continue to limit marriage recognition within its broad constitutional
powers so to do?

Conclusion: Redefining Marriage Is Not Necessary On Grounds Of Equality
In circumstances where the State has afforded equal treatment to all committed couples it is not inequitable to

continue to reserve State recognition to marriages which accord with the Western tradition of marriage - that is of
involving one man and one woman. As Pope Francis, when Archbishop of Buenos Aires, observed in April 2010 to
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do so ‘merely recognises a natural reality. A marriage - made up of a man and a woman - is not the same as the
union of two people of the same sex. To distinguish is not to discriminate but to respect differences...At a time when
we place emphasis on the richness of pluralism and social and cultural diversity, it is a contradiction to minimise
fundamental human differences. A father is not the same as a mother.’*®

In the postal poll Australian voters are being asked the question, ‘Should the law be changed to allow same-sex
couples to marry?’*® As no legislation accompanies the poll, if the majority of those who vote do answer yes to that
question, it is not clear what form the legislation might take. Whilst when proponents of change sought ‘marriage
equality’ in the form of State and Territory legislation to introduce a new form of marriage called ‘same sex marriage’
this is not the approach taken in the draft bills of potential Commonwealth legislation. These do not create ‘same sex
marriage’ and leave the current definition of ‘marriage’ such that opposite sex marriages will remain as presently
defined. Instead they introduce one new definition of marriage to replace the current definition of marriage in the
Marriage Act. The present definition and the references to the gendered terms of ‘husband’ and ‘wife’ will be
replaced with the non-gendered term ‘spouse’ and a new definition of marriage being ‘the union of two people
voluntarily entered into for life.” The drafts which may be picked up in the new legislation also change the statement
which civil celebrants would then read at all weddings in Australia to be that ‘Marriage according to Australian law is
the union of two people voluntarily entered into for life.” If these changes are made ‘marriage’ in Australia will no
longer signify the very particular relationship between one man and one woman that it has in the past. The connection
with the Western tradition of marriage intimately linked to procreation will be lost as will the connection between the
State’s understanding of marriage and those of many Christian and other religious traditions. Whilst, no doubt,
religious ministers and Churches would be granted exemptions, if they continue to celebrate only marriages between
opposite sex couples they will be acting inconsistently with this new State understanding of marriage. Whilst
redefining marriage in this way will also continue to leave many forms of marriage unrecognized by the State it will
have removed the foundations in tradition and in logic for maintaining such differential treatment. Changing the
State’s understanding of marriage may also have significant potential implications for religious freedom, freedom of
political communication and parental rights but those are beyond the scope of this short article.””!
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