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The twenty first century has brought with it a myriad of new questions for the subject of human rights. These ‘new
questions’ can be considered as ‘challenges’ to the human rights discourse' begging attention and serious
consideration.

Among the many questions are ‘Can Human Rights Survive?’? raised by Conor Gearty; ‘The question after
September 11 is whether the era of human rights has come and gone’® pondered by Michael Ignatieff and ‘How
resilient is the human rights norm in the counter-terrorist era?"* posed by Rosemary foot.

A great many of these questions have been the result of an appreciation of the impact of the terrorist events of
September 11 2001. There has been overwhelming unanimity and agreement among scholars, writers and
practitioners that while terrorism is by no means a new phenomenon the events of September 11 signaled the birth of
a ‘new brand of terrorism.’

Jayantha Dhanapala explains that ‘The terrorist attacks in the US on 11 September 2001 by their unexpected
boldness, their diabolically elaborate intercontinental planning and the tragic scale of the death and destruction they
wrought, are now widely regarded as a watershed in the global history of terrorism and political violence. This does
not minimize the impact of terrorism in countries prior to 9/11....1t is however a realistic assessment of the
repercussions of a terrorist attack on the nerve centers of the sole superpower in the world and the global reaction to
it. Nothing after 9/11 will be as it was before’.®

This ‘new brand of terrorism’® has consequently given rise to a ‘new brand of counter-terrorism’ measures.” Having
said this, it should be stated that neither ‘terrorism’ nor ‘human rights’ are new phenomena. What is equally important
to recognize, however, is that the attacks of September 11 has in fact created new challenges, new threats and
hence new questions for the human rights movement.®

This article thus seeks to explore the question of the ability of sustaining human rights in the new and challenging
context of counter terrorism.’ It seeks to do so by specifically engaging in a determination of a role for the United
Nations’ human rights treaty monitoring bodies in its struggle for safeguarding human rights while countering
terrorism.

As much of scholarly thinking and writing in this area has thus far been on the Counter Terrorism Committee, the
work of the Secretary General, the Security Council and the General Assembly, this article seeks to probe the role of
a less explored mechanism of the United Nations and one which it argues can gain increased currency for its
potential to make a contribution to the work of the United Nations in this area, namely the human rights treaty
monitoring bodies of the United Nations.

The article employs a thematic approach by examining the work of the human rights treaty monitoring bodies in some
of the specific aspects and specific rights which have been among the more contentions in the fight against terrorism.
This list is not meant to be either comprehensive or exhaustive.

While the article acknowledges and does not for a moment suggest that this mechanism is intended to be the
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panacea for the problem raised, it is explored with the understanding of its potential in contributing to the work of the
larger United Nations human rights machinery in its aim of protecting human rights while countering terrorism.

Further, as there have been warning signs of the appearance of the first signs of the ‘marginalization of human rights
treaty bodies as effective monitors of counter-terrorist policies, '° it is prudent to take a moment to increase focused
study on this mechanism and uncover its potential role in this subject. Moreover, this article draws inspiration from
the Report of the Policy Working Group on the United Nations and Terrorism'' which was set up to draw attention to
the far-reaching impacts of terrorism for the United Nations and propose courses of action to meet such challenges.
Accordingly, this article seeks to contribute to the body of knowledge and understanding that might eventually lead to
the achievement of this aim.

Taking a moment to step back and view the broader discussion it needs to be pointed out that the underlying
acknowledgment in this article is that the United Nations cannot and should not be perceived as being obligated with
the sole responsibility of undertaking the task of protecting human rights while countering terrorism since a multitude
of other actors and actions are necessary to strengthen, reinforce and build on the work of the United Nations.'?

Therefore, what the article seeks to expound is the role that the United Nations might play through its human rights
treaty monitoring bodies within this larger framework.

PART 1: COUNTER-TERRORISM AND HUMAN RIGHTS: THE ESSENTIAL RELATIONSHIP

The existence of a relationship between counter terrorism and human rights is rarely, if ever, disputed."® Hence,
‘[tlhere seems to be widespread agreement on both the direct and indirect link between terrorism and human
rights.'* What has been the subject of much contention, however, is the formulation that the relationship ought to
take in the battle against terrorism.

1.1 The controversial divide

Though some writers have identified specific human rights as significant casualties in the struggle against
terrorism,"® it has been argued that the notion of ‘equality of esteem’'® which goes to the heart of all human rights is
under greatest threat as a result of ‘judging people not by the fact that they simply are but by where they are from and
by which culture or faith it is to which they belong.”'” The fundamental flaw then springs from the categorization of
people into ‘good’ and ‘bad’,'® as this distinction is seen to be drawn on arbitrary grounds.'®

The disturbing consequence of such a paradigm is that ‘[it] creates an “ethical dilemma”®° [and one that]leads them
to see human rights not as a subject concerned with the powerless individual wherever he or she might be....but
rather as an idea which finds its clearest expression in the West...In this way “human is taken out of “human rights,”®'
the particular is superseded by the general, and the subject becomes one that is more about the values than it is
about the people.’®

1.2 Mutually exclusive objectives?

Another stream of thought with regards to this relationship is the argument that citizens must be willing to surrender
some of their human rights so as to attain the larger goal of achieving security for the community at large.?* What is to
be noted is that even within this paradigm there are to be found several shades of opinion across the spectrum. To
state the two extreme positions would be that on the one hand, it is asserted that ironically the apparatus which
safeguards the citizen from abuse of state authority is also the same structure that stands in the way of the state in
dealing with challenges that confront the security of the nation. ?® On the other hand, it is in such exceptional
situations that the notion of social compact comes into play as a framework governing state behavior.2®

This school of thought is disputed on two grounds. Firstly, that it is too narrow a paradigm which fails to take account
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of the broader implications of the particular State’s decision on the inter-state dynamic and secondly, that such a
strategy is shortsighted and will likely be self-defeating in that fi]t ignores the long term costs on restriction on
freedoms.”’ Further, the sustainability of such a strategy is seriously doubted since ‘what might seem to be an
expedient2 8route to head off immediate violence generate grievances reaped in the form of stronger support for
violence.’

1.3 Mutually reinforcing imperatives?

A more popular viewpoint in the discourse on counter terrorism and human rights is one which advocates a human
rights approach to achieving security.?® This is an approach which sees the two concepts as mutually reinforcing
imperatives.® ‘Partly as a result of September 11 2001....we may be witnessing a “boomerang effect” in which we
must focus on both national and human security and yet realize that excessive focus on one aspect of security at the
expense or detriment of the other may well cause it to be “boomeranged” by a poor balancing of ends and means in a
changing security environment.”®' This is the viewpoint advocated by the United Nations®? and international human
rights non-governmental organizations.®® This view might be justified on the grounds that to adopt an approach which
ignores human rights would be to equate actions of the state to that of the terrorists and in some instances, even
lower, which would augur well for the terrorist and be to the detriment of the state as the terrorist would then likely
benefit from negative media scrutiny of government action which would in turn result in heightened sympathy for the
terrorists grievance.>* What needs to be mentioned here is that even under the broad ‘umbrella’ of this argument that
proposes a human rights-compliant counter-terrorism strategy there exist diverse positions.® This approach might be
challenged on several counts. Firstly, it grants human rights a ‘higher’ status and hence tends to consider the security
dimension with scant attention.*®

Secondly, if fails to appreciate the inherent tensions that persist between the objectives of the two concepts.®’
Thirdly, it assumes that human rights are indispensable in the fight for security.® Further, such an approach
encapsulates an oversimplification of the nature of the relationship between human rights and counter terrorism and
evades accounting for the complexities that lie within it.>°

14 A nuanced approach

While some writers agree on the central point that ‘[tlhere is simply no basis for balancing between the two
considerations™® and that ‘[hJuman rights must always be observed in the fight against terrorism,*' others distinguish
this from the prospect of securing a balance “within” the human rights system - and under the monitoring of the
established human rights bodies...”*? For instance, writers like Virginia Held argue that ‘[w]here rights conflict, we
may order them by priorities or stringency; this however is not a matter of maximizing, but of seeking consistency.
Some rights may be deemed to have priority over others, or to be more basic than others, but our aim is not to
engage iqstrade-offs at a consistent scheme in which all the rights of all persons can be respected and none need be
violated.’

The arguments for ‘balancing’ also veil a significant fallacy in that it frames the relationship between human rights
and counter-terrorism as a stand-off, a mere pitting of two notions against each other which is a pedestrian and
unsophisticated reflection of the true situation.**

Another problematic aspect of the relationship between counter-terrorism and human rights is the issue of whether
human rights abuses of terrorists classify as individual actions or whether they should be categorized as group
behavior.*® Moreover, a related though separate issue under scrutiny is whether there exists a connection between
terrorism and human rights that can be encapsulated within a framework of cause and effect.*®

15 Final Thoughts
While the debate surrounding the relationship between counter-terrorism and human rights continues unabated, what

becomes necessary then is an analysis of which approach can reap the best results for the people of the world. An
examination and analysis of the work of the United Nations human rights treaty monitoring bodies can undoubtedly
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bring perspective to this issue as the following section will reveal.

PART 2: THE UNITED NATIONS, HUMAN RIGHTS AND
COUNTER-TERRORISM - A VIEW FROM THE HUMAN RIGHTS TREATY MONITORING BODIES
2.1 ‘The other side of the coin’

A necessary starting point for any discussion on the United Nations’ - the human rights treaty bodies included - role
in the protection of human rights while countering terrorism is a consideration of States’ duty to protect its citizens
from acts of terrorism. This then is ‘the other side of the coin’ in the topic under consideration.

In the case of Delgado Paez v Columbia before the Human Rights Committee (hereafter HRC), the HRC accorded a
broad and liberal interpretation to the State’s obligation to protect its citizens from acts of terrorism. Referring to
Article 9 of the International Covenant on Civil and Political Rights *’ (hereafter ICCPR), the HRC contended that
merely on account of the fact that mention is made of the right of security of person once does not inevitably lead to
the conclusion that this ‘was intended to narrow the concept of the right to security only to situations of formal
deprivation of liberty.”*® Accordingly, in the case of Delgado Paez v Columbia, the HRC arrived at the decision that
deprivation of liberty did not only include arrest or detention but also extends to include threats to life of citizens under
its jurisdiction which the State had knowledge thereof.*® (see Delgado Paez v Columbia (Case No.195/1985)

This decision might be criticized as placing too heavy a burden on the State. However, this might be refuted on the
argument that the imposition of the condition of ‘knowledge’ as necessary to amount to state culpability resonates
with a degree of fairness when considering the States’ point of view.

This decision may also be challenged from a contrary standpoint. The lack of a blanket state responsibility opens
room for arbitrariness and corruption in regressive regimes that are likely to find in-roads to evade such perceptions
of knowledge and awareness, the element of perception being crucial to this qualification. Thus the effectiveness of
such a standpoint depends on the good offices of the State’s implementation machinery.

Further, it must be noted that this duty on States does not grant it absolute or unfettered powers in fulfilling its
obligation.* It calls on State Parties ‘to take reasonable and appropriate measures to protect them.”®' Arguably, as
‘reasonably’ and ‘appropriate’ are matters of subjective calculation, a high degree of state integrity, both actual and
perceived, becomes necessary if this duty/right is not to be made mockery of.>?

2.2 A question of legitimacy

The HRC has time and again reiterated the need for counter-terrorism measures adopted by State Parties to be
consistent with human rights standards, norms and principles. These suggestions appear to be made with such
emphasis and clarity that they seem to advocate the view that the legitimacy of such measures in fact is conditional
upon its adherence to established human rights rules.®® In 2002, the HRC declared that ‘It (the State Party) should
ensure that legitimate action against terrorism does not become a source of violations of the Covenant.”* In another
statement, it went further to state that “The State Party is under an obligation to ensure that measures taken to
implement Security Council Resolution 1373 (2001) are in full conformity with the Covenant.’®®

It appears then that such adherence to human rights law by States when effecting counter-terrorism measures is not
a mere option for States or a recommendation even, rather it is an ‘obligation’ *® which States ‘must ensure.”’

2.3 The ‘amoebic’ nature of human rights law

» 59

International human rights law is not rigid,*® either in scope or in application. This ‘flexibility’ *® and ‘responsive’ &
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characteristic augurs well for human rights proponents as this, in theory at least, takes human rights law one step
closer to effectiveness. In practice, however, this argument is less sustainable. Nevertheless, it does not weaken the
argument that human rights are adaptable to situations of grave crises, inter alia, states of emergency which may
include occasions of terrorism. This reveals the fact that human rights law is dynamic in nature, a ‘living’ concept
which is capable of growth and evolution so as to meet the needs of challenging situations. Care, however, should be
taken in ensuring that this malleability does not cause the human rights laws to be ‘bent out of shape’ and eventually
beyond recognition where the very fundamentals are eroded.

General Comment No 29°' of the HRC engages the issue of states of emergency in detail. Though ‘suspension’ of
rights in such states of emergency is provided for, it is far from providing a ‘blank check’ for State action or inaction.
There are certain rights which are catalogues as non-derogable in any situation and other rights when derogable are
subject to specific and stringent conditions, both substantive and procedural.®? These requirements include that of
necessity: ‘only when the life and existence of the nation is threatened; ® must be reasonably time-bound given the
particular situation at hand: in numerous instances the HRC has denounced the indefinite prolonging of a state of
emergency and its attendant derogation of rights for extended periods of time, calling for the ‘reviewing [of] the need
to maintain the state of emergency.®*

While it is clear from these statements that the UN human rights treaty monitoring bodies have sought to erect high
thresholds of qualification, the lack of clear and specific guidelines on situations which will qualify as a ‘state of
emergency’ has resulted in a near mockery of the system of derogation.®® In defense of the UN human rights treaty
system, it might be argued that it is not possible to foresee and hypothesize every likely set of circumstances that
qualify for such derogation and thus it has done what it could best do in the circumstances, namely, outline general
guidelines to be applied appropriately to a variety of situations that is characteristic of the diverse membership of the
UN. Hence, it might be argued that anything more than a guiding framework for consideration is neither feasible nor
advisable, both theoretically and practically.

Nevertheless, what might help to go some distance in minimizing such abuse is for the UN, through the HRC
perhaps, to ‘preview’ cases, that is, adjudicate before such a decision is implemented by the State, that might qualify
as a ‘state of emergency’ rather than merely limiting itself to a retrospective®® function in this regard. The latter
becomes meaningless as the State has already made a decision and considerable damage is done to the human
rights of its citizens.

This proposal might be challenged as being a bold suggestion given the deference to the principle of state
sovereignty that is accorded near-sacred status by most, if not all, states. A ‘middle ground’ however would be to set
up a ‘hybrid’ structure comprising both state agents and UN personnel which will help to give neutrality and credibility
to decisions on state emergencies, on the one hand, while not disregarding the notion of sovereignty, on the other.
The political, administrative and financial contingencies and ramifications involved in such a project, however, needs
to be seriously considered, albeit a topic for a separate discussion and not within the reach of the present article.

Thirdly, the requirement for precision in measures regulating states of emergency and the accompanying duty of
notification has been emphasized by the HRC. In Comments, Concluding Observations and cases before it, the HRC
condemns the broad emergency powers that are in excess of Article 4 of the ICCPR and calls for conformity with it.®”

The need for justification and for specifics have been stressed by the HRC in cases such as Landinelli Silva v
Uruguay and Salgar de Montegro v Columbia.?® In the latter case the HRC held that ‘..the State Party concerned is
on duty bound, when it invokes article 4(1) of the Covenant in proceedings under the Optional Protocol, to give a
sufficiently detailed account of the relevant facts to show that a situation of the kind described in article 4(1) of the
Covenant exists in the country concerned.”®®

The need to respect the non-derogable rights as laid out in article 4 of the Covenant has been emphasized time and
again by the HRC. For instance in 2000, ‘The State party should take measures to bring its Law on Public
Emergency into compliance with article 4 of the Covenant.””® Further, the HRC has declared that no leeway may be
given on the purported justification that such measures are ‘temporary decrees’”' or merely because they are
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‘provisional’’? in nature.

Moreover, what is discernible from the view of the HRC is that the legitimacy for State action against terrorism is not
derived from the Constitution or legislation of that State which itself might be morally or ethically bankrupt, namely, by
not being in congruence with international human rights law and standards, but rather from the principles enshrined
within the international human rights law system.”® Hence, ‘formal legitimacy’ can be distinguished from a ‘spirit of
legitimacy.” This view may be challenged on the basis that it unduly accords supremacy to the international regime
and thus encroaches on the doctrine of state sovereignty. This concern may be diluted by the argument that what
should remain sovereign in any event is the ‘higher moral view’ or notion of justice.”* In such a situation, the provision
of the human rights of the international legal regime, the ICCPR included, will prove to be the easy winner.

The other aspect that the HRC flags is the role that should be played by the judiciary in effecting consistency with
article 4 of the Covenant: ‘Constitutional and legal provisions should ensure that compliance with article 4 of the
Covenant can be monitored by the courts.’”

What this seems to suggest then is that the HRC recognizes the potential contribution in judicial review of State
action.”® Thus, the judiciary is seen as a ‘check’ on arbitrary behaviour of regressive regimes.”” However, it needs to
be mentioned that in States with corrupt judiciaries, such judicial intervention can prove to be counterproductive in
that the corrupt judiciary can put a ‘stamp of approval’ on corrupt measures implemented by the State concerned and
thereby hurl the effectiveness of article 4 into desuetude.

2.4 The right to life ®

A first glance, the human right to life appears to be absolute. However, on closer and further reading it appears to
suggest a ‘softer’ position. Article 6 paragraph 1 of the ICCPR’® reads that ‘no one shall be arbitrarily deprived of his
life.” However, paragraph 2 appears to accord some flexibility to countries which have not established the death
penalty stating that ‘sentence of death may be imposed only for the most serious crimes...” Article 4 paragraph 2
states that ‘no derogation from article 6 may be made under this provison.”®® However, a State might attempt to seek
an in-road by bringing an ‘emergency situation’ under the pretext of ‘not being arbitrary’. Hence this is a significant
gap in the text of article 6 which could be open to abuse by States who attempt to masquerade a situation as a state
of emeggency in order to prove that the action complained of is not arbitrary within the meaning of Article 6 of the
ICCPR™".

Thus, it would serve the human rights regime well if the wording of Article 6 is made explicit in order to prevent a
state of emergency being used by an accused State to justify a violation of the right to life on account of not being
arbitrary. The jurisprudence of the HRC elucidates the fact that the right to life is construed liberally and accorded a
broad interpretation to even include situations ‘where the use of weapons by combatants has led to the loss of life
and deprivation of freedom of large numbers of persons, regardless of the fact that the state of emergency has not
been formally declared.?? It is striking that even such situations which bear out actions of substantial magnitude and
consequences has led to the HRC arriving at the conclusion that such grave circumstances do not justify derogation
from this right.

Such a finding carries merit to the extent that it upholds the value of human life and the right of every human being to
claim such a right. Thus, at a theoretical level, the argument appears impeccable. However, descending to the realm
of practical reality, and arguably the level that eventually counts, a question which arises is how one may justify such
a stance especially in light of a juxtaposition against a situation where the very value that is being argued for seems
to lend legitimacy to the violation of that very value and that too, on a larger scale.

What is clear then from the HRC’s position is that it is seeking to adopt a ‘corrective’ rather than a ‘retributive’

approach when dealing with such cases.?® It is shocking if not disturbing that even in situations where among the
persons killed include children, the HRC is satisfied with merely ‘urge(ing) [the State party] to enforce rigorously the
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strict limitations on the operational rules as to the use of firearms and the use of rubber bullets against unarmed
civilians.”®* It might be argued on behalf of the UN that employing such conciliatory terms as opposed to the outright
condemnation is in keeping with its diplomatic role in international affairs.

However, two matters are worth considering at this point. Firstly, would it not be reasonable and more acceptable
even if the UN uses this as its first course of action, it additionally attaches a warning to such a judgment? Thus, it is
arguable that the UN should play a stronger role in ratcheting up pressure against States which becomes tantamount
to ensuring the effectiveness of such provisions.

The second issue is that in the post 9/11 era where new forms and methods of terrorism are becoming increasingly
apparent, are such ‘soft’ measures advisable? Should not the UN adopt more stringent ‘corrective’ orders against
violating status? It is noteworthy in the first case that even when there has been no formal declaration of a state of
emergency; the HRC was willing to deem that article 4 was applicable.

Furthermore, it must be acknowledged that the treaty monitoring bodies can play a crucial role in ‘fleshing out’
provisions of the treaties in a meaningful manner by applying the principles and rules contained within the articles in
the treaties to actual factual situations on the ground, thereby giving life to the textual expressions of these rights.
Such a contribution will not only aid the normative development®® of the law but would also serve an additional
purpose of being a source of guidance to national jurisdictions®” in developing their own jurisprudence when
implementing counter-terrorism measures.

In the case of Suarez de Guerrero v Columbia, ® the HRC concluded that the claimant was arbitrarily deprived of life
given the facts of the case, namely the intentional killing of persons by the police during a search operation; lack of
warning to casualties; the fact that they were not given a chance to surrender or make an explanation of the reasons
for being where they were or doing what they did; lack of necessity and proportionality of police action. To underscore
the arbitrariness was the fact that the casualties were only suspects. The chain of causation and burden of proof
were both satisfied. Decisions such as this, therefore, can provide useful guidance in giving substance to the right to
life in counter-terrorism operations.

Nevertheless, what remains clear from the HRC treatment of the right to life is that the value of this right is to be
upheld at all costs in emergency situations. However, there might appear to be extenuating circumstances given the
exigencies of the situation which allow for departures, but even when this is possible, it is not easy to establish and
satisfy the high thresholds of qualification. Therefore, despite a prima facie reading of the article suggesting the right
to be non-derogable, the above discussion has illustrated how this is not a reflection of the true situation. The narrow
approach taken by the HRC in limiting the availability of this in-road is commendable in that is safeguards and
upholds the importance of this right to a human being, given that it goes to the very core of his/her existence and
being, and arguably upon which all other rights rest.®

2.5 The right to freedom from torture and cruel, inhuman or degrading treatment

The right to freedom from torture and cruel, inhuman or degrading treatment is absolute and non-derogable as laid
down in article 7 of ICCPR: ‘No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.’%

This non-derogable aspect has been reinforced by the HRC in General Comment No.20 on article 7 which
specifically states that ‘the text of Article 7 allows for no limitation.”®' The HRC goes further to elaborate that the
situation of a state of emergency or even the defence of being commanded by those of higher rank cannot be used to
justify violation of this right.%

This provision then places on every state agent executing counter-terrorism measures a personal responsibility and
caution against violating this right. The non-availability of the defense of superior orders or invoking a state of’
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emergency appears to be a protection against regimes, particularly but not exclusively regressive ones, from abusing
their powers. It appears that though prima facie this might seem to be a ‘negative’ right, one calling for restraint on
the part of the state, on close reading it seems that it entails a more ‘positive’ responsibility in that it requires state
officials to take measure to prevent abuse of this right.

Moreover, the HRC points out that from a deprivation of the right in Article 7 can flow a violation of numerous other
rights: “The Committee is aware of the difficulties that the State Party faces in its prolonged fight against terrorism,
but recalls that no exceptional circumstances whatsoever may be invoked as a justification for torture, and expresses
concern at the possible restrictions of human rights which may result from measures taken for that purpose.’®®

While not for a moment relegating the seriousness of the right to life, the above explanation by the HRC is arguably
irrelevant and inapplicable to the right to life since a violation of the right results in an end in itself whereas a violation
of the right to be free from torture can be executed both as a means to attain an end or to be an end in itself which
arguably becomes more dangerous for human rights protection, in theory at least.

From the counter-terrorism perspective, this right becomes particularly relevant in the context of interrogation
techniques used by state officials. The HRC has, however, remained firm in its stand that even ‘moderate physical
pressure’®* which might significantly enable the extracting of information be it even for a noble end such as the
‘protection of life’ °° would constitute ‘abuse’ % and a ‘violation of article 7.”®” Thus it is clear that the UN HRC is not
willing to compromise on serious violations of human rights even if it may undermine the immediate effectiveness of
counter-terrorism operation techniques. This then is remarkable when considered from a human rights perspective,
but will likely be frowned upon by those arguing from a security perspective particularly in the new climate of
terrorism ensuing post September 11.

Moreover, the HRC has declared that the detaining of persons as “bargaining chips” % in order to induce dialogue
constitutes an abuse of article 7 (and 6).%° The prohibition of this form of administrative detention, despite the fact of
not involving direct physical harm speaks volumes for the HRC’s attitude of adopting an expansive interpretation
when considering this right. A similar liberal stance in the appreciation of this right is also seen in HRC’s approach to
extended solitary confinement. While acknowledging the merits of segregating prisoners for reasons of safety or
social stability, the HRC points out that ‘segregation involves substantial isolation and may be extended over long
periods of time, (and thus) the Committee recalls its General Comment No.20 in which it noted that prolonged solitary
confinement of a detained or imprisoned person may violate article 7.'®

The Committee against Torture (CAT) has also been very clear on its position on the right to freedom from torture
reinforcing the attitude of the HRC. ‘....State party to the Convention....is precluded from raising before the Committee
exceptional circumstances on justification for and prohibited by article 1 of the Convention. This is plainly expressed
in article 2 of the Convention. ™"

2.6 Detention

The issue of detention and its conditions has been raised and addressed in connection with the right to freedom from
torture and the right to respect for the inherent dignity of the human person '%2. Given the fact, however, that it has
gained increasing relevance in the counter-terrorism era of post 9/11, it warrants special and separate examination
and the following discussion seeks to achieve the same. Furthermore, the significant attention and subsequent
contribution by the United Nations treaty monitoring bodies in this area calls for special acknowledgement.

The HRC has gone one step beyond the ICCPR in proclaiming that article 10 is a non derogable right. This has been
irrespective of the fact that article 4 of the ICCPR which catalogues the non derogable rights has not included article
10 as one of the rights that offers no grounds or scope for limitation.

‘In those provisions of the Covenant that are not listed in article 4, paragraph 2, there are elements that in the

Committee’s opinion cannot be made subject to lawful derogation under article 4: ‘Although the right prescribed in
article 10 of the Covenant is not separately mentioned in the list of non-derogable rights....."'* the rationale motivating
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this position is ‘that here the Covenant expresses a norm of general international law not subject to derogaton.’'**

The HRC draws such a conclusion by alluding to the preamble and the filial’ relationship between articles 7 and 10
of the ICCPR.

While it appears reasonable to see a linkage since both rights ‘feed on’ and ‘feed off’ each other, it remains unclear
how the HRC could elevate this right to a ‘norm of general international law’ and thereby distinguish it from other
rights. Admittedly, while it is possible for the substance of an article to be the subject of a norm and a right
concurrently, it is perhaps advisable, on the arguments for certainty and clarity at least, that it is specifically and
explicitly mentioned in the Covenant as such to avoid a situation whereby every right would be accorded the status of
a norm of international law and hence non-derogable. This is, however, not to argue against such a proposition, the
merits or demerits of which are a subject of a separate discussion, but merely to signal how it becomes problematic
in the face of States learning of such a stance only after having effected measures derogating from such rights and
without prior knowledge. Hence, for the sake of certainty and clarity, explicit provision is recommended.'®

Alternatively, to maintain simplicity in the matter would be to operate on the basis that detention in the context of
counter-terrorism measures at least is likely in most cases to fall within the ambit of article 7. The decision in Polay
Campos V Peru "% is a case in point. ‘In the Committee’s opinion this total isolation of Mr. Polay Campos for a period
of a year and restrictions placed on correspondence between him and his family constitute inhuman treatment within
the meaning of article 7 and inconsistent with the standards of human treatment required under article 10, paragraph
1, of the Covenant.'%” Further, the Committee made the following ruling regarding the condition of the claimant’s
detention: “....his violation for 23 hours a day in a small cell and the fact that he cannot have more than 10 minutes
sunlight a day, constitute treatment contrary to article 7 and article 10, paragraph 1, of the Covenant.”'®

Thus, what emerges from an examination of such cases is the HRC’s inclination to adopt a broad interpretation of
non-derogable rights. Further, this is reflective of a general tendency of the United Nations human rights treaty
monitoring bodies to place on the state the onus of protecting its citizens to the extent required to preserve the
inherent dignity of each of their person. Therefore, the view of the HRC seems to be one that reflects the position that
article 7 provides the ‘meaning’ '% and article 10 establishes the ‘standards’*'® for implementation.

2.7 Other relevant forms of detention: Pre-trial and administrative detention

Pre-trial and administrative detentions are relevant to the discussion on counter-terrorism and human rights.""! The
UN treaty bodies have laid down important principles to govern such issues and their implications for human rights
arising in the context of states’ counter-terrorism measures. Elaborate guidelines and specific prescriptions for when
a state uses these measures is described by the HRC in General Comment No. 8 on article 9 of the Covenant: ‘If so-
called preventive detention is used, for reasons of public security, it...must not be arbitrary, and must be based on
grounds and procedures established by law (para 1), information of the reasons must be given (para.2) and court
control of the detention must be available (para. 4) as well as compensation in the case of a breach (para. 5). And if,
in addition, criminal charges are brought in such cases, the full protection of articles 9(2) and (3), as well as article
14, must also be granted.”'?

An emerging framework that seems to be crystallizing is one that is not subject to strict procedural requirements and
a limited construction of rights enshrined under the various articles in the ICCPR.113 What the HRC and other treaty
bodies seem to be moving towards is expounding the rights in such a manner that they embrace the core values and
principles enshrined within and underpinning all the rights in the ICCPR.""* An example of this is the following.
‘Safeguards related to derogation, as embodied in article 4 of the Covenant, are based on the principles of legality
and the rule of law inherent in the Covenant as a whole.’""® Accordingly, the HRC has stated that article 9 of the
ICCPR should be safeguarded as a non-derogable right."'®

Once again, this ruling is despite the fact that it is not included in the list of non-derogable rights contained in article 4
of the ICCPR : ‘The Committee is of the opinion that the principles of legality and the rule of law require that the
fundamental requirements of fair trial must be respected during a state of emergency.”''” Following from this logically,
the HRC affirmed that ‘[ijn order to protect non-derogable rights, the right to take proceedings before a court to
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decide without delay on the lawfulness of detention, must not be diminished by a State party’s decisions to derogate
from the Covenant.”''®

This right was found to be violated in the case of Fals Borda v Columbia 119 where though the claimants were
released following a ruling of the court. ‘they had not....had a possibility themselves to take proceedings before a
court in order that court might decide without delay on the lawfulness of their decision.’'?° This is an indication of the
HRC'’s interest to protect the right and despite the same result being reached the HRC was not satisfied. What
mattered then was that the right should have been made available to the claimants. The outcome was not relevant to
the court’s ruling.

Certain elements of article 9 have been held to be non-derogable where for instance ‘the Committee considers that
this reservation [to article 9 of the Covenant] does not exclude, inter alia, the obligation to comply with the
requirement to inform promptly the person concerned of the reasons for his or her arrest.”'?’

The HRC in 2000 echoed the position that ‘the application of the Act raises problems of compatibility with articles 9
and 14, para 3 (g) of the Covenant,”'?* where the HRC noted that the Act provides for ‘periods of detention without
charge under the Act (in question) have been increased, that person may be arrested on suspicion of being about to
commit an offence, and that majority of persons are never charged with an offence.’'®

Another aspect of pre-trial detention that has been addressed is the time frame for it to remain in effect. The
Committee on the Rights of the Child (CRC) in 2002 expressed ‘concern that the Organization Act 7/2000 on
terrorism increases the period of police custody...for children accused of terrorism.”'2* The HRC in 1996 called on the
State concerned ‘to reduce the duration of pre-trial detention and to stop using duration of the applicable penalty as a
criterion for determining the maximum duration of pretrial detention.’'*

This can be cited as yet another instance where no specific guidelines or criteria are proposed. Nevertheless, this
approach might be welcomed as one which respects the sovereignty of the state concerned to make its own
decisions. Moreover, it might be construed as being suggestive of the role that treaty bodies wish to carve out for
itself, namely, that of highlighting and flagging areas of concern in States’ behavior in counter-terrorism measures
and then reverting back to the State to decide on remedial action, thereby informing the state of the need for reform
but leaving it to the States’to decide on the particular remedial measures to be taken in such a situation.'?®

Yet another aspect of pre-trial detention that has been discouraged by the HRC is the practice of incommunicado pre-
trial detention. In 2002 ‘tlhe Committee...notes that nationals suspected or convicted of terrorism abroad and
expelled...have not benefited in detention from the safeguards required to ensure that they are not ill-treated, having
notably been held incommunicado for periods of over one month (articles 7 and 9 of the Covenant).” ¥’

It is worth taking a moment to reflect on the fact that treaty monitoring bodies are called ‘monitoring bodies’ for a
reason, perhaps in keeping with their mandated task. Hence, it would be futile to expect them to be responsible for
the task of implementation. If they were meant to be responsible for implementation, they might have been labeled
‘treaty implementing bodies’ instead. However, this is not to say that treaty monitoring bodies are completely
excluded from the implementation process. Such would be an oversimplification of its mandated role. Arguably, it is
fair to say that monitoring is but one facet of the implementation process as the treaty bodies are responsible for the
monitoring of the implementation activities of State parties but are not responsible for any deviant or lack of action by
State parties.

Moreover, the role of the treaty monitoring bodies in the normative development of the content of the respective treaty
provisions is significant. '?® They bring the provisions ‘alive’. Hence, they play an effective facilitative role between
the textual and technical contents of the treaty provisions and the State parties’ application of the same.

2.8 The right to a fair trial

The right to a fair trial'® has been seen to be one of the most contentious human rights in counter terrorism
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operations. The HRC has accorded the right to a fair trial the elevated status of being a peremptory norm of
international law and hence argues that certain aspects of article 14, despite being absent under the catalogue of non-
derogable rights in article 4, are non-derogable in any situation: ‘State parties may in no circumstances invoke article
4 of the Covenant as justification for acting in violation of humanitarian law or peremptory norms of international law,
for instance by....deviating from fundamental principles of fair trial....”"*® In General Comment No.29, the HRC has
made it clear that the list in article 4 is not exhaustive when it declares that ‘the category of peremptory norms
extends beyond the list of non-derogable provisions as given in article 4, para 2’ **'.

What emerges as a pattern then is that despite the fact that derogation is apparently present in the structure and
vocabulary of the United Nations human rights treaty system, the treaty bodies are reluctant to make allowances for
such derogations and hence making them a rarity, as opposed to being a given. It does so by erecting ‘clogs’ by way
of high thresholds reflecting the hesitant approach in allowing human rights to be abandoned. Accordingly, it is fair to
conclude that the treaty bodies play a useful role in curtailing and limiting the abuse of these rights and thereby
contribute to building the resilience of human rights by minimizing their vulnerability to exploitation in the hands of
regressive regimes and hence playing a crucial role in sustaining the ‘resilience of the human rights norm.”'*?

The HRC goes on to justify its decision by arguing that ‘as certain elements of the right to fair trial are explicitly
guaranteed under international humanitarian law during armed conflict, the Committee finds no justification for
derogation from these guarantees during other emergency situations...[and that] the principles of legality and rule of
law require that fundamental requirements of fair trial be respected during a state of emergency.’'*

Several aspects of the right to fair trial have been explicitly acknowledged Among others is the presumption of
innocence which is a requirement in accordance with the rule of law and principles of legality: ‘Only a court of law
may try and convict a person for a criminal offence. The presumption of innocence must be respected.”'**

A more controversial aspect of the right to fair trial has been the intervention of military and special courts in hearing
cases related to terrorism. The HRC calls for the prohibition of ‘the trial of civilians by military tribunals in any
circumstances.’*® In this regard, the HRC expresses concern on several counts.

Firstly, the fact that such military and special courts are given too broad a mandate: “It [military courts] is not confined
[to trying] criminal cases involving members of the armed forces but also covers civil and criminal cases where, in the
opinion of the executive the exceptional circumstance of a particular case do not allow the operation of the courts of
general jurisdiction...and [the Committee] is concerned that these courts have jurisdiction to deal with civil and
criminal cases involving non-military persons, in contravention of articles 14 and 26 of the Covenant.’**® Secondly,
the HRC notes the lack of legal training and capability by such courts to try cases involving human rights violations in
particular: ‘the Committee recommends that the jurisdiction of the military courts with respect to human rights
violations be transferred to civilian courts and that investigations of such cases be carried out by the Office of the
Attorney General and the Public Prosecutor’.'®” Thirdly, it notes the structural deficiency of the court structure with no
system for appeals procedures and thus questions the credibility of the judgments meted out: “The Committee notes
with alarm that military courts and state security courts have jurisdiction to try civilians accused of terrorism although
there are no guarantees of those courts’ independence and their decisions are not subject to appeal before a higher
court [article 14 of the Covenant].'*® In 2002, the Committee against Torture expressed similar concerns on the need
for an appeals system in cases of terrorism: ‘The Committee recommends that the State party...ensure that all
persons convicted by decisions of military courts in terrorism cases shall have the rights to their conviction and
sentence being reviewed by a higher tribunal according to law.’"*® Fourthly, the HRC points to the lack of adequate
mechanisms for redress where the HRC contends that ‘the Committee considers that the pardon does not provide full
redress to the victims of trials conducted without regard for due process of the law [and proposes]...the need to
establish an effective mechanism, at the initiative of the State, to revise all the convictions handed down by the
military tribunal in treason and terror cases....'*® Fifthly, the HRC disapproves the ‘system of trial by “faceless
judges,” in which the defendants do not know who are the judges trying them, denied public trials and which places
serious impediments, in law and in fact, to the possibility for defendants to prepare their defence and communicate
with their lawyers.’™*!
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Finally, the HRC has explained why the rationale for a fair trial is defeated by the concept of a ‘faceless system of
adjudication’ in cases such as Polay Campos v Peru '*? and Gutierrez v Peru.'*® In the former case, the HRC
explained that ‘this system fails to guarantee a cardinal aspect of a fair trial within the meaning of article 14 of the
Covenant: that the tribunal must be, and be seen to be, independent and impartial. In a system of trial by “faceless
judges,” neither the independence nor the impartiality of the judges is guaranteed, since the tribunal is ad hoc, may
comprise serving members of the armed forces. In the Committee’s opinion such a system also fails to safeguard the
presumption of innocence, which is guaranteed by article 14, paragraph 2.""** These cases are then illustrative of an
added role emerging for the treaty bodies. By comparing and applying principles it aids the development of principles
of human rights law by applying them to new situations and new phenomenon and is testimony once again to its
responsive nature. '*° In this way, the treaty bodies can make a meaningful contribution by being receptive to and
conscious of how new challenges and threats to the international human rights regime might be thwarted or dealt
with.

2.9 Freedom from discrimination

In 2002, the HRC declared that ‘while it understands the security requirements relating to the events of 11
September 2001, and takes note of the appeal of [the State concerned] for respect for human rights within the
framework of the international campaign against terrorism, the Committee expresses its concern regarding the effect
of this campaign on the situation of human rights [in the State concerned], in particular for persons of foreign
extraction...'*

This reveals the UN’s position on discrimination in the context of terrorism. The HRC prohibits ‘any discrimination
and guarantee[s] to all persons equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.’**’

Given the fact that this rights has been featured repeatedly post 9/11 due to its violation, the UN Committee on the
Elimination of Racial Discrimination (UNCERD) has specifically engaged with the issue of racial discrimination in the
context of counter-terrorism activities. In a statement made in 2003, the UNCERD °...draws the State party’s
attention to its statement of 8 March 2002 in which the Committee underlines the obligation of States to “ensure that
measures taken in the struggle against terrorism do not discriminate in purpose or effect on grounds of race, colour,
descent, or national or ethnic origin.” '*®

The HRC has explicitly acknowledged the vulnerability of Muslims and Arabs '*° to discrimination in the wake of post
9/11 terrorist attacks. It has unreservedly expressed the need for protection of individuals ‘in particular Arabs and
Muslims, from stereotypes associating them with terrorism, extremism and fanaticism.”'*®® Hence, the treaty bodies
can play a useful role in drawing international attention to new trends and phenomena which affect human rights
protection and promotion.

The HRC is seen to be relatively proactive in this domain. The treaty bodies have responded to the urgency of the
situation. The HRC is seen to be urging specific action. For example, ‘The State party is....requested to undertake an
education campaign through the media to protect persons of foreign extraction....”"’

The language employed by the UNCERD is also reflective of the seriousness of this violation and the negative
consequences it holds for human rights. For example, ‘The Committee recommends that the State party monitor this
situation carefully, take decisive action to protect the rights of victims and deal with perpetrators, and report on this
matter in its next periodic report.'*® This then is an illustration of the treaty bodies exercising an authoritative
function, one which the UN in general, and the UN treaty monitoring bodies in particular will be well advised to use
more often so as to do justice to the inherent potential it possesses to ensure the protection and promotion of human
rights in its struggle against terrorism.

Having the benefit of knowledge and experience of dealing with various countries and similar situations, the treaty

monitoring bodies can bring in rich advice to aid states’ in their efforts to counter terrorism while safeguarding human
rights.'®® The following are illustrative of this. ‘....the Committee requests the State party to ensure that application of
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the Anti-terrorism Act does not lead to negative consequences for ethnic and religious groups, migrants, asylum
seekers and refugees, in particular as a result of racial profiling.” '>* A better example is seen in a case involving
asylum seekers: ‘while it (the Committee) notes that this practice by the..Immigration Service was successfully
challenged in the High Court and the practice of detaining asylum seekers has been suspended except for a small
number of cases, it also notes that the High Court’s decision has been appealed by the Immigration Service and that
the practice may resume if the appeal is successful.”'*®

2.10 Final Thoughts

In this part of the article, a clear role for the human rights treaty monitoring bodies is seen to emerge in more than one
respect. However, it must be remembered that the treaty monitoring bodies, not unlike the larger United Nations
human rights system and indeed the United Nations in general is fraught with significant challenges which need to be
addressed to the extent that they have an impact on the role that the human rights treaty monitoring bodies may play
in protecting human rights while countering terrorism. Such a discussion will be the focus of the following section.

PART 3: CHALLENGES AND WAYS FORWARD
3.1 Biases — warranted or not?

Experience shows that the human rights movement has paid extensive emphasis on abuses perpetrated in American
and Western regimes and has failed to give equal, if not adequate, attention to human rights abuses in ‘less open
societies.” '*® The United Nations could play a crucial role in rectifying this in-equilibrium by becoming ‘a strong,
independent and authoritative new human rights presence [which] would be the single most effective way of putting
pressure on human rights-abusing regimes across the world.’™’

To extend the argument is to contend that in order to secure an increased chance of safeguarding human rights in
situations of counter-terrorism is to call for change in the current perception of the human rights movement from one
which is seen as being biased against the exercise of a States’ executive authority only."® It would be prudent for the
human rights movement to chart a more strategic course by projecting an image of genuine concern for the threat to
human rights per se, irrespective of who the perpetrators might be, as opposed to being perceived as being only
preoccupied with government conduct in such situations."® Regaining the confidence of the organs of state and the
larger populace would contribute significantly to achieving the greater goal of fostering support for the protection of
human rights principles in executing counter-terrorism measures.'®°

3.2 A change of heart

Having said this, a related, albeit separate, concern must be acknowledged. A prevailing challenge to the human
rights regime is the trend that human rights laws and principles are being flouted not by regressive regimes only but
by liberal democracies who previously were among the most vocal in subscribing to and advocating the upholding of
the human rights norm in the most trying of circumstances.'®’

What might be somewhat valuable in addressing such concerns is the adoption of ‘a much clearer intellectual
strategy’'® and ‘engaged scholarship’'® by the human rights movement. While the former calls for a ...proper
understanding of the historical origins of the term, and should also express a clear view as to what civil liberties does
(and, more to the point, does not) encompass,'®* the latter calls for an abandonment of ‘detachment’’® and
‘neutrallity]....[in] assess[ing] critically the impact on his or her subject of the anti-terrorism law that he or she is
scrutinizing.'®® Here then is a potential intervention point for the United Nations human rights treaty monitoring
bodies to play a valuable role. Through the interpretation of human rights and development of a normative framework
for specific human rights through its General Comments, Concluding Observations and case decisions, the treaty
monitoring bodies can ‘contribute to advancing knowledge of human rights’'®” which has been described by some as
qualifying as ‘research outputs.”'®®
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3.3 The slippery slope

Another challenge that remains for the protection of human rights in the counter-terrorist era is the availability of
derogations, which poses in the long-term the likely ‘risk of norm termination.”'®® The treaty monitoring bodies yet
again can play a part in mitigating this risk. If the treaty bodies continue to adopt the attitude which doesn’t seek ‘to
justify violations by reference to this narrow exception or that technical derogation...’'’® and instead, opt for a
principle base framework where ‘a set of values that transcend the particular case reflect the strength of a civilization
rather than a way of treating human kind.” "' a more meaningful appreciation of the flexibility of the international
human rights regime is upheld and a mockery of the system can be averted.'”

This view finds positive reinforcement in the 2009 Report of the Eminent Jurists Panel on Terrorism, Counter-
Terrorism and Human Rights, Assessing Damage, Urging Action, where the Panel recommends that ‘States should
take explicit precautions to ensure that any measures, intended to be exceptional, do not become a normal part of the
legislative framework.’'”® The treaty monitoring bodies then continue to play a crucial role in this regard by keeping
states ‘on their toes’ and ‘in check’ by reinforcing the language of human rights protection through all its work.
Furthermore, the availability of a framework for interpretation'”* can prove to be a useful tool when the treaty bodies
carry out its adjudicative and other functions.

3.4 The neglected rights

Another worrying phenomenon has been the negligible interest shown in the upholding of economic, social and
cultural rights (ESCR) in the counter-terrorism context when compared with that accorded to civil and political
rights.'”® What is surprising of this tendency is its prevalence despite little disagreement on the existence of a
connection between counter-terrorism measures and its bearing on ESCR: “...it is clear that terrorism and measures
adopted by States to combat it are both influenced by and have an impact on the enjoyment of economic, social and
cultural rights of affected individuals....”'”® To deconstruct the multi-dimensional nature of this relationship into two of
its major characteristics is to, on the one hand, acknowledge the necessity of fulfilling ESCRs in order to thwart the
occurrence of circumstances of inter alia, deprivation and inequality, which become an active breeding ground for the
beginning or continuation of terrorism'”” and on the other hand, the restriction or absolute deprivation of benefiting
from such rights hampered by particular counter-terrorism measures.'”® Moreover, as civil and political rights and
ESCR are considered ‘indivisible, interdependent and interrelated,'”® any comprehensive strategy designed to
uphold human rights must necessarily include the integration of ESCR into such a strategy."®°

There can be said to be some optimism in that there is beginning to appear a slow emergence of interest in this area
as is reflected by, among others, the recent United Nations Counter-Terrorism Implementation Task Force Working
Group on ‘Protecting Human Rights While Countering Terrorism’, Expert Seminar on ‘The impact of terrorism and
counter-terrorism measures on the enjoyment of economic, social and cultural rights (ESCRY)’, held in November
2008 which focused solely on the issue of counter-terrorism and ESCRs coupled with increasing scholarly interest'®’
in this area. This then is a positive sign. However, a great deal remains to be done and this interest needs to be
nurtured, sustained and built on.

The UN treaty monitoring bodies can play an important role in contributing to reverse the current situation by
generating interest and awareness through contributing to redefining the terms of the debate on counter-terrorism in
such a way so as to include ESCRs."® It can then move on to more stringent measures for fostering greater
acceptance of these norms in the human rights agenda in the context of counter-terrorism. At the above mentioned
seminar, iJn the fourth panel, participants noted that human rights treaty bodies, in particular the Committee on the
Elimination of Racial Discrimination, the Committee on the Elimination of Discrimination Against Women and the
Human Rights Committee, are well placed to monitor the implementation by States of counter-terrorism measures
and their compliance with international human rights law including the ICESCR. Participants highlighted that the
CESCR has looked at the impact of counter terrorism measures'® as well as terrorism on ESCR.’ '8

Further, the Task Force proposed fi]n line with recommendations made by the Special Rapporteur on HR/CT-
A/HRC/6/17 para. 74 (b)..that CESCR and other treaty bodies whose mandate include ESCR should develop a
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systematic practice of addressing counter-terrorism measures by States while monitoring implementation of
respective treaties. More generally, human rights-based ESCR monitoring should be strengthened.’ '® Thus a clear
role for the UN treaty monitoring bodies has been carved out in the realization of ESCRs in the counter-terrorism
context and is testimony to the potential that the treaty monitoring bodies carry in ratcheting up the movement for the
inclusion of ESCRs into counter-terrorism strategies. It would be able through its norm-setting, recommendatory, and
monitoring roles to create and sustain a robust programme for the mainstreaming of ESCRs into the counter-
terrorism discourse.

3.5 A crippling dependence

Another considerable force that the United Nations machinery, human rights treaty bodies included, continue to
reckon with is the dependence on the cooperation of Member States to ensure the success of its tasks: ‘Although,
international organizations provide important linkages and standard-bearers throughout the world system, the
principle centers of power remain with states....[hence] the role of the United Nations in checking/reversing these
abuses remain severely limited and largely dependent upon the political will of the Member States.’'®®

Hence, this dependent variable which goes to the core of the human rights treaty monitoring bodies’ activities should
be kept in mind as one of the continuing and significant challenges facing the United Nations system. It has been
argued that this phenomenon has been further compounded in the post 9/11 era. ‘The record shows a degree of shift
away from liberal and cosmopolitan element of United Nations agenda and values and back toward a statist, power-
based and security-oriented focus in international society.”'®’

However, all is not lost and there is reason for optimism with the emergent mobilization of voices of civil society and
non-governmental organizations in the area of human rights protection which has and will continue to have a chilling
effect on the ‘insurmountable obstacle to UN action....”'®® It is contended that the ‘[t]raditional limitation based on
Article 2(7) [of the United Nations Charter] are receding. As a result, the margin of action by United Nations has
expanded.’'®

3.6 The competition begins

At an institutional level, a considerable challenge to the continued relevance and popularity of the human rights treaty
monitoring bodies is the ‘evolution of United Nations treaty monitoring bodies’ “competitor” bodies, such as regional
human rights bodies; but also inter-state and transnational legal systems with inherent human rights competencies,
such as the ICJ...."*® An important reason why victims of human rights abuses will find the prospect of petitioning at,
for instance, the European Court of Human Rights more attractive is that unlike the decisions of cases before the
United Nations treaty bodies which lack legal ‘teeth’, the European Court of Human Rights’ decisions ‘constitute an
enforceable title.”'*' However, some experts do not see the non-enforceability of the United Nations treaty monitoring
body decisions as a significant drawback.'%

3.7 The weak link

A related challenge, albeit worthy of separate consideration, is the lack of adequate follow-up measures of treaty
monitoring bodies’ General Comments, Concluding Observations and case decisions.'® It is imperative that greater
creativity, sustained initiative and focused attention be brought to bear on devising a framework structure for
ensuring the follow-up of the work of treaty monitoring bodies both nationally and internationally and with the
cooperation of all stakeholders, inter alia, States concerned, the donor community, media, civil society, international,
regional and national non- governmental organizations, and National and transnational judicial structures.’* This
remains crucial to the overall success of the work and role of the treaty monitoring bodies, both actual and perceived.
These may include, but not be restricted to, steps to foster greater involvement of a considerably isolated local non-
governmental organization network that has been the result of cumbersome technical requirements; greater
involvement in state reporting by key national stakeholders who should submit accurate and verifiable information;
avoidance of generalities and ambiguity by treaty monitoring bodies when formulating General Comments,
Concluding Observations and case reports; and ratcheting up confidence in the treaty body complaints procedure
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nationally to restore credibility in a system that has thus for been disrepute for its inefficiency and slow pace.'®®
3.8 The diplomatic faux pas

A considerable challenge that has plagued the functioning of treaty monitoring bodies since its inception is that in an
attempt to secure universal ratification, the treaty system has compromised on standards and with the availability of a
system of reservations and derogations has thus created for itself the dangerous situation where ‘norms risk
dilution.”'%

3.9 Systemic challenges

The sluggishness in meeting reporting deadlines and at times complete negligence even to submit a report by State
Parties has oft been recorded as a major challenge in the treaty body system.'’

Further, in situations where States actually do in fact execute their reporting obligations, it has become apparent that
on many an occasion they fail to realize the larger goal of inducing and stimulating change at the national level, be it
policy, legislation or judicial attitudes.'#®

Proposals for reform199 have included suggestions for the fusion of committees to form a ‘mega-committee which
would examine all reports.”®® Such a proposition, however, is a solution as much as it is a problem. Admittedly,
while improving efficiency, preventing conflicting jurisprudence and duplication of work outputs of the treaty
monitoring bodies on the one hand,?" it rids the system of one of its greatest strength, the possibility of rendering
concentrated expertise as has been meted out by each specialized body under the stratified regime of treaty
monitoring bodies.?%?

A persistent quandary confronting the treaty body system is that while ‘they are encouraged to become more
outspoken and effective in their supervisory roles...they must ask States whose action they condemn, to streamline
the treaty system and make it stronger and more effective by giving them wider legal powers and more resources.’?*
Hence, what can help to overcome this challenge is the mobilization of States’ support to pursue this much needed
reformation of the treaty monitoring body structure.?®* It is in a situation such as this, perhaps, that the international
human rights non-governmental organizations can play a crucial part through the collaboration efforts of its networks.

3.10 Final Thoughts

Following from the role that emerged for the UN human rights treaty monitoring bodies in the discussion in part two,
the third part of the article expounds a secured role that the treaty monitoring bodies can claim given the significant
potential they are seen to carry for the contribution to the larger United Nations’ human rights system in upholding
human rights in the context of counter-terrorism. Despite the somewhat daunting challenges they face what remains
clear is that there has been no indication of a collapse in spirit to defend the noble cause of human rights. If anything,
the preceding discussions have made it clear that what seems to have transpired, on the contrary, is renewed vigour
and resolve in standing for what they were originally created to champion.

CONCLUSION

The road ahead is undoubtedly a long and winding one. While the United Nations human rights treaty monitoring
bodies have contributed to the upholding of human rights in the face of a ‘new brand’ of terrorism and counter-
terrorism,?%® the challenges they face®® make their task daunting, now more than ever.?”’ It becomes apparent then
that while the human rights monitoring bodies do in fact have part to play, it must be remembered that it is merely but
one component in the larger United Nations human rights machinery. Further, the entire United Nations system
constituting the work of the human rights, legal and political branches of the system in the area of counter-terrorism
by itself is not placed in a self-sufficient position that it may command success purely through its own initiative. The
dependence on State parties for the success of its activities will continue to plague all the work of the United
Nations208 particularly in matters such as counter-terrorism where national state interest and sensitivity is
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understandably very high.?%®

Having said this, it must be recognized that the United Nations human rights treaty monitoring bodies do and can
continue to play a valuable role in sustaining the ‘resilience of the human rights norm’2'® in this age of battling against
terrorism. lts contribution through normative development towards the understanding of the core and penumbra of
human rights principles is among its greatest strengths.?'" Further, by continually instilling the importance of
mainstreaming human rights into the counter-terrorism discourse,?'? it serves as an ever-present reminder of the
relationship between counter-terrorism and human rights®'® and the futility of sacrificing one in the name of the

other.2'*

Moreover, the human rights treaty monitoring bodies carries with it a potential to occupy the niche of playing a
leadership role?'® in spearheading the human rights perspective®'® in the counter-terrorism debate. Accordingly, it
can serve a useful complementary role to the work of the international human rights community including academia,
human rights non-governmental organizations and practitioners.

While appreciating that the implementation and enforcement aspects of the human rights treaty system have been
recognized to be amongst its weakest links,?'” it might be proposed that the United Nations should not be expected
to be a champion of implementation and enforcement activities given the inherent discrepancy of State dependence
that exij’és in realizing the goals of its tasks.?'® This has and will always remain the prerogative of the Member
States.

Instead, the United Nations, human rights treaty monitoring bodies included, could and should see itself as a leader
in norm-creation and norm-sustainment.??° However, the fact that even sustaining the norm is ultimately dependent
on the legal and political will of Member States **' leaves the United Nations ‘walking a thin line’ in serving the people
of the world.
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