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Introduction

Following Palestine’s acceptance as a “non-member observer State” to the United Nations in November 2012, Israel
announced the construction of new settlements in the Occupied Palestinian Territories[1]. The construction of Israeli
settlements in the occupied territories is considered to be one of the main obstacles for peace negotiations between
Israel and Palestine.

[2]
The Israeli-Palestinian conflict as a whole and the questions on the legality of Israeli

settlements in the West Bank in particular involve historical, religious and political positions of the conflicting parties
that seem barely reconcilable. Faced with these complex and conflicting views, this article argues that international
law could serve as an ‘objective framework’ to clarify some of the disputed issues.

While international law can be interpreted in different ways and according to the various interests involved, legal
arguments have two main comparative advantages to historic, political, or religious arguments: first, any reasonable
legal interpretation of facts must first follow legal rigor. This means that no argument can be advanced without finding
support in the sources of international law.[3] Thereby, law provides a language which contains a certain level of
objectivity. Moreover, international law as a mechanism of dispute settlement is designed to apply in situations where
opposing opinions clash. Second, while jurisprudence of international courts or tribunals does not create obligations
for all States, the International Court of Justice (ICJ) and other judicial bodies have authoritatively clarified a number
of important legal questions. Presupposing that any State aims – or pretends to aim – at compliance with international
law, it is difficult to question findings by the ICJ or other international tribunals. Therefore, sources and authoritative
interpretations of international law provide a ‘set of rules’ or a ‘framework’ on the basis of which international disputes
should be solved. While international law is often only one aspect taken into consideration by States in international
disputes, having legal questions resolved by a court of a commission of legal experts could provide a promising point
of departure for political negotiations.

Throughout the last four decades, Israel has claimed that its settlements in the Occupied Palestinian Territories are
in accordance with international law. It stresses to have,

valid claims to title in this territory based not only on its historic and religious connection to the land, and its
recognized security needs, but also on the fact that the territory was not under the sovereignty of any state and
came under Israeli control in a war of self-defence.[4]

The aim of this paper is to analyse under international law the validity of the three main arguments advanced by
Israel: First, Israel claims to have a right to the occupied territories;[5] second, Israel considers international
humanitarian law (IHL) not to be applicable;[6] and third, Israel considers that even if IHL was applicable, the
settlements in the Occupied Palestinian Territories were not in violation of these rules.[7] Alleged human rights
violations committed through the settlement practise by Israel will not be analysed.

Israel Does Not Have a Legal Claim on the Occupied Palestinian Territories 
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By referring to the Occupied Palestinian Territories as “disputed” instead of “occupied” territories, Israel claims that it
holds a legitimate right to these territories.[8] This claim is either argued to be a historic title deriving from a long-term
presence in these territories, or that Israel’s right to settle in the Occupied Palestinian Territories derives from the
Mandate for Palestine of 1922.[9] The possibility to claim historic rights to territory – understood as a right to territory
which derives from the continued presence of a state’s people in that particular territory or a right which consolidated
over time – is frequently invoked by States.[10] However, the International Court of Justice has found that this theory
of historic consolidation of title “is highly controversial and cannot replace the established modes of acquisition of title
under international law, which take into account many other important variables of fact and law”.[11] Indeed, the
claim that Jews lived in the territory which forms today the Occupied Palestinian Territories over thousands of years
without constituting a State can hardly justify a legal claim on a territory to which a different legal regime applies.[12]
Accepting that states could claim historic title to territory for which different legal titles are in force would create a
potentially dangerous situation of instability that would contravene the aims of peace and stability under international
law.[13]

Furthermore, it has been argued that Israel’s right to the Occupied Palestinian Territories derives from the Mandate
for Palestine of 1922[14] which includes the provision that Jewish immigration and their close settlement shall be
facilitated.[15] This would, first of all, require that rights obtained from a mandate given by the League of Nations over
90 years ago still apply today. In its advisory opinion on the International Status of South-West Africa the ICJ
established that the mandate system remains in force even though the League of Nations ceased to exist.[16] It could
be claimed that under this assumption the Jewish right to ‘close settlement’ in the whole of the mandate territory does
still exist.[17] However, after the General Assembly had decided the partition of the territory in 1948[18] and the state
of Israel was established, the Jewish people’s rights under the mandate have been fulfilled and they no longer have
the right to settle in the former Mandate territory except for the state of Israel.[19] Moreover, the right to Jewish
settlement in the mandate territories was not unlimited but conditioned on the preservation of “the rights and position
of other sections of the population”.[20] Such civil and religious rights of the Palestinian populations are certainly
violated by on-going Israeli settlement in Palestine.[21]

As a result, Israel’s claim of having a legal entitlement to build Israeli settlements in the Occupied Palestinian
Territories does not find support in international law. This conclusion has been emphasized by the highest political
and judicial international authorities: the UN Security Council and the International Court of Justice find that the legal
status of the Palestinian territories is that of occupied territories and not of disputed territories. [22] By definition, a
State cannot belligerently occupy its own territory. Therefore, both the ICJ and the UN Security Council do not
consider that Israel has a legally valid claim to these territories under international law.

Israel’s Conduct in the Occupied Palestinian Territories is Governed by International Humanitarian Law

Since Israel does not have a legal entitlement to the territories which it conquered in 1967, these territories could,a
priori, be considered occupied territories with the consequence that Israel became an occupying power. As such,
Israel would be bound by international humanitarian law. In addition to claiming a legal right to the Occupied
Palestinian Territories as discussed in the previous section, Israel disputes the applicability of international
humanitarian law on belligerent occupation. It argues that the application of the rules governing belligerent
occupation is based on the assumption that, first, there has been a legitimate sovereign who was ousted by a
belligerent occupant,[23] and second, that the aim of the provisions is “to safeguard the revisionary rights of the
ousted sovereign”[24]. Israel advances that because Jordan, as the ousted state, has not been the legitimate
sovereign of the occupied territories and did therefore not have any revisionary rights, neither the ‘The Hague
Convention’ of 1907[25] (HC) nor the Fourth Geneva Convention of 1949[26] (GCIV) apply.[27]

Although Israel is not party to the HC, according to the ICJ the rules contained in the convention form part of
international customary law and are therefore binding upon all States, including Israel.[28] According to Art. 42 HC,
the listed rules on belligerent occupation apply to territory “when it is actually placed under the authority of the
hostile army”. There is no criterion as to who was the sovereign of the occupied territory before occupation in Art. 42
HC. The scope of application is solely defined according to the question of whether effective control is exercised over
the territory in question.[29] According to the fact that Israel occupied the territory concerned in the course of an
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armed conflict in 1967, and exercises effective control over it,[30] the Occupied Palestinian Territories must be
regarded as under belligerent occupation and therefore the HC is applicable. This legal analysis has been confirmed
by the Israeli High Court of Justice on a number of occasions.[31] Therefore, the argument that the rules on
belligerent occupation as found in the ‘The Hague Convention’ of 1907 do not apply can hardly be upheld by Israel.

Additional rules on belligerent occupation are found in the Fourth Geneva Convention. According to Art. 2 (2) GCIV,
the convention applies “to all cases of partial or total occupation of the territory of a High Contracting Party ”. Israel
argued that the convention does not apply to the Occupied Palestinian Territories because these territories do not
qualify as territory of a High Contracting Party .[32] While apparently in line with the wording of the Geneva
Conventions, this interpretation of the GCIV is hardly convincing.[33] The scope of application of the convention is
defined in Art. 2 (1) GCIV which prescribes that it “shall apply to all cases of […] any other armed conflict which
may arise between two or more of the High Contracting Parties ”. The purpose and function of Art 2 (2) GCIV is not
to restrict the applicability of the convention but to extend it to situations where territory is occupied without the use of
force.[34] In addition, the aim of the GCIV is not to protect revisionary rights of states but the protection of the
individual.[35] Accordingly, the application of IHL is not subject to the recognition of sovereignty over territory by the
other party to the conflict because this limits its scope of application significantly and contradicts its purpose. What is
decisive in order to determine if a belligerent occupation exists is that as a consequence of armed conflict a state
exercises governmental authority over a territory that has previously not been under its control.[36] As a result, Israel
qualifies as a belligerent occupant and is bound by the GCIV as well as the HC in the Occupied Palestinian
Territories. Once again, this view finds support in resolutions of both the United Nations General Assembly and
Security Council as well as by the ICJ.[37]

The Construction of Israeli Settlements in the Occupied Palestinian Territories Violates International
Humanitarian Law

Art. 49 (6) GCIV prescribes that “the Occupying Power shall not deport or transfer parts of its own civilian
population into the territory it occupies ”. At first sight, permitting and supporting the construction of settlements in an
occupied territory and permitting its own citizens to life in these settlements appears to be a transfer of population in
occupied territories. Justifying its settlement policy, Israel claims that Art. 49 (6) GCIV only concerns the forcible
transfer of civilian population, that the settling of Israelis in the Occupied Palestinian Territories is entirely voluntary
and therefore not illegal.[38] Indeed, the intent of the drafters of the clause was to prevent practices that appeared in
World War II, when certain Powers “transferred portions of their own population to occupied territory for political or
racial reasons”.[39] Referring to the Nazi practice, it was argued that Art. 49 (6) GCIV only includes situations where
a local population is replaced by the transfer of an occupant’s own population, which was said is not the case in the
occupied territories.[40] However, contrary to the Israeli understanding of the law, Art. 49 (6) GCIV is not limited to
forcible transfer or the replacement of population but prohibits “any transfer”.[41] The authoritative commentary by
the International Committee of the Red Cross points out that the word “transfer” in Art. 49 (6) GCIV cannot be
regarded as similar to “forcible transfer” in Art. 49 (1) GCIV.[42] Therefore, Israel’s policy of facilitating and
encouraging transfer of its own population into the Occupied Palestinian Territories is in violation of Art. 49 (6)
GCIV.[43]

The Fourth Geneva Convention is not the only set of international rules applicable in situations of occupation. In order
to be legal under international law, the Israeli settlement policy must also be in line with the ‘The Hague Convention’
of 1907. Whereas Art. 46 HC states that “private property cannot be confiscated”, Art. 52 HC allows the occupant to
take requisitions in kind from inhabitants for the needs of the army of occupation.[44] Interpreting these provisions,
the Israeli High Court found that if a settlement is justified by security needs of the army and only temporary,
settlements on private property in the Occupied Palestinian Territories are permitted under international law.[45]
However, neither the argument that settlements serve military purposes nor that they should be regarded as
temporary are unequivocal.[46] In the particular case of the Elon Moreh settlement in 1979, the Israeli High Court
found that the construction of the Elon Moreh settlement was neither militarily necessary nor intended to be
temporary and ordered the land to be returned to its Palestinian owners.[47] This ruling of the Israeli High Court
shows that it is difficult to justify the construction of Israeli settlements on private property in the Occupied Palestinian
Territories. As a result, Israel changed its policy and started to build settlements on so called ‘state lands’ as defined
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under Ottoman Land Law over which Israel exercise authority for the duration of the occupation.[48]

According to the Israeli non-governmental organization B’Tselem, in order to increase the amount of so called ‘state
land’ on which settlements can be built Israel conducted a practise under which it declared territory for which no
private legal title existed ‘state land’ in accordance with Ottoman Land Law. Such declarations are also made for
territories for which no legal title can be proved by the potential private owner.[49] Moreover, land that has been left
by its original owner was declared “abandoned land” and came under the custody of the military authority.[50] The
Israeli High Court declared this practise to be in line with both Israeli and international law.[51]

It can, however, also be argued that this practise, which is based on a military order, is questionable under
international law. Although it is allowed for the occupant to enact regulations, including military orders, in occupied
territories under Art. 43 HC in order “to restore, and ensure, as far as possible, public order and safety ”, these
regulations are only admissible when the occupant is absolutely prevented to respect the laws in force in the country.
The provision to be “absolutely prevented” from applying the law in force must be understood as the necessity to
enact a new regulation either for the legitimate interests of the occupying power or the interests of the civilian
population.[52] Legitimate interests of the occupying power as permitted by IHL can only be the security interests of
the occupant. As a result, it is highly questionable if the military order that enables Israel to declare land “state land”
is permissible under Art. 43 HC. As mentioned above, claiming land in order to build civil settlements can hardly be
justified by legitimate security interests of the occupant. Neither can it be argued that the military order was in the
interest of the local Arab population.[53]

Even if we assume that it is internationally lawful to enact a military order which allows Israel to declare occupied
territories ‘state land’, Art. 55 HC restrict the possibility to use property of foreign powers. Art. 55 HC provides that
with regard to property of the foreign power, the occupant shall only “administer them in accordance with the rules of
usufruct”. According to the Israeli High Court of Justice, under the rule of usufruct under Art. 55 HC “a state holding
such territories is allowed to administer the property of the hostile state situated in the occupied territory and to enjoy
the fruits of such property. At the same time, the state is obliged to safeguard such property and refrain from
damaging it.”[54] Accordingly, one could argue that building settlements is not damaging the territory but making use
of it. At the same time, it is similarly valid to conclude that the construction of civilian settlements, which by their very
nature are intended to be permanent and certainly impact on the occupied territory, constitute a violation of the rule of
usufruct under Art. 55 HC.[55]

Conclusion

In the view of this author, Israel cannot claim under international law to have a valid title to the Occupied Palestinian
Territories – neither historically, nor based on the Palestine Mandate of 1922. This conclusion is supported by the
findings of the UN Security Council and the International Court of Justice that the Palestinian Territories have the
legal status of occupied territories – a title which could legally not be given to a territory which forms part of the
occupying power’s own territory. Furthermore, Israel did not gain any title to territory by occupation in the course of
the Six-Day War in 1967 or would be able to claim them as terra nullius.[56] Instead, Israel’s conduct in the Occupied
Palestinian Territories is governed by IHL. As a result, first, and confirmed by the Israeli High Court, Israeli
settlements on private property in the Occupied Palestinian Territories are normally neither justified by security needs
nor temporary and therefore in violation of Art. 52 HC. Second, it can be argued that the construction of settlements
constitutes an excess of the rights granted to the occupying state under the rules of usufruct and therefore not
permitted under Art. 55 HC. Third, it has been found by the International Court of Justice that the Israeli settlement
policy constitutes a “transfer [of] parts of its own civilian population” into the occupied territories and therefore
violates Art. 49 (6) GCIV. As a result, the construction of Israeli settlements in the Occupied Palestinian Territories is
illegal under international law.

The finding of clear violations of international law by Israel imposes the question of the legal consequences of these
wrongful acts. According to the Draft Articles on the International Responsibility of States,[57] a State that violates a
rule of international law is under the continued obligation to respect international law, has the obligation to cease the
wrongful act and shall “make full reparation for the injury caused by the internationally wrongful act”.[58] Accordingly,
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Israel is first under the continuing obligation to comply with its international obligations, notably those under IHL.
Secondly, Israel is under the obligation to put an end to its settlement policy. This does not only demand Israel to
cease the construction of new settlements but also to dismantle all existing civil settlements in the occupied territories
and to render ineffective legislative and regulatory acts establishing the settlement regime. Thirdly, Israel is under an
obligation to make reparation. This demands from Israel either to provide restitutio in integrum, or if this is not
possible, to pay compensation for the damage caused.[59]

The view that Israel violates various provisions of international law and international humanitarian law in particular
has been advanced by different states and finally confirmed by the ICJ in 2004. In addition to declaring Israeli
settlements in the Occupied Palestinian Territories as having “no legal validity” the Security Council determined
already in 1979 that Israel’s settlement practice “constitute[s] a serious obstruction to achieving a comprehensive,
just and lasting peace in the Middle East ”[60]. This statement has not lost any validity today. In order to achieve
peace between the parties it will be essential that Israel recognizes – at least implicitly – its violation of international
law.

—

Tilman Rodenhäuser is a PhD candidate in International Law at the Graduate Institute of International and
Development Studies, Geneva. His research interests include international humanitarian law, international criminal
law, and international human rights law.
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