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In this paper, I want to revisit the issue of criteria and guidelines for humanitarian intervention, which was frequently
discussed in the 1990s and early 2000s. After a brief account of the current state of the debate on the issue of criteria
for intervention in the Responsibility to Protect (R2P) doctrine, I will suggest that, contra the prevailing view, there are
already criteria for intervention in R2P. I will then go on to argue that (i) a more explicit acceptance of the existence of
criteria and (ii) an interpretation of them that is most morally judicious should be key elements of moving R2P forward
after Libya and Syria.

The Current State of the Debate

In the 1990s and early 2000s (largely before R2P was developed and gathered apace), there was a lively discussion
about whether there should be developed criteria for intervention to govern instances, such as the crisis in Kosovo in
1999, where the Security Council is deadlocked, but humanitarian intervention would seem to be required to tackle
mass atrocities.[1] The discussions of such criteria tended to focus on the possibility of developing formal criteria for
military intervention that would enable the possibility of intervention without the need for UN Security Council
authorisation. Yet, getting states to agree to the development of formal criteria outside of the UN Security Council
was always going to be extremely tough, as it so proved, despite various proposals by states and civil society.[2]

By contrast, the 2001 ICISS report on R2P includes criteria for military intervention (its accounts of just cause,
legitimate authority, and four “precautionary principles”), primarily to govern UN Security Council-authorised
interventions.[3] However, the explicit inclusion of formal criteria within the R2P doctrine was rejected by states in the
discussions in the build-up to the 2005 World Summit.[4] As a result, the prevailing view is that there are not criteria
for humanitarian intervention under R2P.

There are two schools of thought surrounding the case for criteria, both of which largely endorse the prevailing view.
On the one hand, there is a more sceptical school of thought (which includes one of the world’s most distinguished
R2P scholars, Alex Bellamy) that worries that formal criteria for military intervention are unlikely to be developed and
would add little to resolve current issues.[5] It is, therefore, not worth investing political capital in developing criteria;
this effort would be better spent elsewhere. On the other hand, there is a more optimistic school of thought (which
includes perhaps the most eminent R2P advocate, Gareth Evans) that proposes that guidelines on intervention could
do much to take R2P forward.[6] This includes tackling the deadlock surrounding R2P post-Libya and Syria,
improving decision-making on the use of force, and ultimately leading to more interventions when required. In a
somewhat similar vein, Brazil and China have developed the “responsibility while protecting” (RwP) and “responsible
protection” (RP) notions, respectively.[7] Both of these proposals make the case for guidelines for intervention in
order to improve the justifiability of interventions, largely in response to the NATO intervention in Libya, which
(amongst other things) was alleged to have gone beyond the mandate given to it by UN Security Council Resolution
1973.
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It should be noted that the two schools of thought are not necessarily inconsistent; there are differences in what is
being considered. Whereas the former, more sceptical view tends to focus on the development of formal criteria,
such as in the form of a new treaty, perhaps outside of auspices of the UN Security Council, the latter, more
optimistic view tends to focus on the case for the development of less formal guidelines to govern UN Security
Council-authorised interventions in R2P cases. One could accept that it may be difficult to develop formal criteria, but
still accept the case for the development of informal guidelines.

Notwithstanding, both schools of thought tend to assume that there do not already exist guidelines for military
intervention under R2P.[8] As I will argue in the next section, this assumption is mistaken.

The R2P Already Has Criteria

I will now suggest that there already exist criteria for the R2P. More precisely, I will argue that there already exist
some informal guidelines on R2P. These guidelines are very similar (in subject matter) to the standard accounts of
the principles that govern the resort of force in Just War Theory (the principles of jus ad bellum) and the guidelines in
the ICISS report, which, to a certain extent, draw on Just War considerations.[9] To see this, let us consider the main
jus ad bellum conditions and how they already exist in the R2P. As far as I am aware, the existence of R2P
guidelines has not been explicitly acknowledged in the literature on R2P.

1. An account of just cause was clearly endorsed by states at the 2005 UN World Summit.[10] Intervention is
permissible only when states are manifestly failing to protect their populations from the four R2P crimes:
genocide, war crimes, ethnic cleansing, and crimes against humanity.

2. In terms of legitimate authority, almost all accounts of the R2P require that any military intervention be
authorised by the UN Security Council.

3. In terms of last resort, the 2005 World Summit makes it clear that force may be used only “should peaceful
means be inadequate” and emphasises the need for the pursuit of non-forcible options, as well as
prevention. This is very similar to recent accounts of the principle of last resort in Just War Theory, which
tend to move away from a literal understanding of this principle.[11]

4. In a similar manner to right intention, those authorised to undertake humanitarian intervention are already
required to be consistent with the intent of the authorisers (i.e. the UN Security Council) by sticking to their
mandate and reporting to the UN Security Council when requested.

5. In regard to the likely fidelity to the principles of jus in bello (which can be framed as ad bellum condition by
looking to likely compliance),[12] any intervener is already bound by international humanitarian law (IHL).

6. The principle of proportionality in the resort of force (i.e. as an ad bellum matter) is a central principle of
international law and would apply to intervention under R2P. It requires that the policy adopted must be
proportionate to the original provocation and/or the intervention must be expected to do more good than
harm. (Also note that the latter is very similar to the Just War requirement of a reasonable prospect of
success).

It seems, therefore, that there are already conditions governing military intervention under R2P.

These principles have a quasi-legal status. Some are legally binding, most notably the principles of legitimate
authority, fidelity to the principles of jus in bello, and proportionality ad bellum. Others have a more moot legal status,
largely dependent on whether one holds that the 2005 World Summit is legally binding. Regardless, all seem to be
norms: they dictate generally expected standards of behaviour and are widely endorsed.

It may be objected that such guidelines are legally irrelevant because the UN Security Council is the ultimate
authority on matters of international peace and security. As such, its decisions cannot be subject to external legal
constraints. This seems mistaken. First, the primary subject of the guidelines is that which they authorise—the
intervener—and this is clearly subject to external legal constraints. The Security Council is not the agent that will
undertake the intervention, but rather the authority to authorise intervention under R2P. Second, even though the
Security Council can determine matters of peace and security, it is still subject to various external constraints, such
as those of the UN Charter. Indeed, although the primary subject of the guidelines is the intervener, they may also
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apply to the Security Council, in that the Security Council should authorise interventions that meet these conditions.

As already noted, these principles reflect the broad categories of Just War Theory. As such, we should not be
surprised that there are already existing guidelines on humanitarian intervention under R2P. Just War Theory is not
best seen as an arcane political theory with little policy relevance. Rather, the broad framework of Just War Theory is
widely accepted and often frames political discussions about the resort of force, as well as international law.[13] My
point, then, it is that if we accept that the principles of Just War Theory are politically important and widely endorsed,
and that they often affect decisions about the resort to force, including military intervention, it seems far less of a jump
to accept that there are already principles that are politically important and widely endorsed, and that govern
intervention under R2P.

Of course, there is significant disagreement surrounding the exact formulation of the relevant principles of Just War
Theory, both in academia and beyond. For instance, in light of the War on Terror and War in Iraq, there has been a
vibrant debate about whether preemptive and/or preventative self-defence is a just cause for resort to force.
Accordingly, even though there is broad agreement on the main categories, there is still substantial disagreement on
their details. It is a similar story for R2P.

Moving R2P Forward

Although there is broad agreement on the six conditions for military intervention under R2P, the interpretation of
some of them is still contested. This seems to be particularly the case for proportionality and last resort. For instance,
in its early accounts of RwP, Brazil proposed an account of last resort (“chronological sequencing”) that was very
restrictive and, if implemented, could potentially lead to far fewer humanitarian interventions.[14]

To take R2P forward, there are two steps that can be beneficial in regard to criteria. The first is to have a more
explicit acceptance of the fact that there are conditions governing military intervention under R2P. This should help to
improve the openness of the decision-making on the use of force and the influence of the current guidelines, as well
as help to develop more settled guidelines, so that problematic interpretations are more clearly delegitimised. In
addition, a more explicit acceptance that there are guidelines for intervention under R2P may be necessary if one
wants to hold that there is a legal duty to intervene (which is argued by certain R2P advocates and international
lawyers).[15] The difficulty with the case for a legal duty to intervene is that it would seem mistaken to argue that
there is a duty to intervene (or to authorise intervention) in cases when intervention would not be morally permissible,
such as in Syria in 2012 and 2013, arguably. Accordingly, a more explicit acceptance that there are guidelines for
intervention under R2P should help make clearer the specific cases where there is, in fact, a legal duty to intervene,
and not acting would be illegal.

The second step is to develop an interpretation of the current guidelines that is most morally desirable, within current
political constraints. The accounts of the criteria in the later versions of RwP and in the ICISS are, I think, generally
judicious and should be used as the basis for the interpretations of the particular guidelines.[16] The worry is that
there will develop an account of the guidelines, in general, or of a particular guideline that is morally problematic,
such as by unduly enabling or restricting humanitarian intervention (e.g. chronological sequencing in early accounts
of RwP).

There seems to be momentum developing around the first step. Influential R2P advocates, such as Gareth Evans
and Ramesh Thakur, and some of the BRICS states, such as China and Brazil, have recently endorsed the case for
guidelines for intervention under R2P. But more needs to be done on the second step. If there are to be guidelines on
intervention under R2P, we need to ensure that they are appropriate ones. To that end, it may be up to civil society
and R2P advocate states to develop morally judicious accounts of the guidelines to help to frame the call for—and
perhaps more explicit acceptance of—guidelines for intervention.

 

[1] *Earlier versions of this article were presented at “Responsibility to Protect and the Crises in Libya and Syria,”
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