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In recent years, the Central Mediterranean Sea route[1] has become the most important for illegal migrants reaching
Europe by sea since the closure of the Western Balkans route and the conclusion of a European-Turkish
agreement.[2] Pretending that the Mediterranean Sea has only lately become an important route of migration would
be flawed.[3] However, the focus on this topic has been intensified in recent years. In Syria, a ferocious civil war has
forced millions to seek protection in Europe since 2011. In Libya, the volatility following the fall of long-standing ruler
Muammar Ghaddafi in 2011 has proven a fertile ground for transnational crime, notably migrant smuggling. As
Patricia Mallia underlines, ‘the spectre of irregular immigrants constitutes a problematic reality for many southern
European States. Quite apart from any threat of terrorist infiltration, regular influxes of irregular immigrants constitute
a threat to the security and stability of the coastal State’.[4]

On 18 October 2013, after two boats capsized off Lampedusa, leading to the death of 368 Eritreans and 232
Syrians, Italian military marine launched Mare Nostrum[5], with the aim to avoid a surge of deaths in the Central
Mediterranean.[6] In November 2014, it was replaced by Frontex Operation Triton, acting on a more limited zone.
While also engaged in rescue operations, Frontex main mandate is to coordinate the monitoring and control of the
borders of the Member States of the European Union. The coverage of Operation Triton has been expanded since
April 2015, when two shipwrecks left more than a thousand irregular migrants dead or missing off the Libyan coasts.
It currently operates 138 nautical miles south of Sicily, thus not only in the territorial waters of Italy, but also in the
high seas.

Following the dramatic shipwrecks of April 2015, the Council of the European Union also established the military
operation EUNAVFOR Med (renamed Operation Sophia), in the Southern Central Mediterranean.[7] Recently
extended to December 2018[8], its objective is to ‘identify, capture and dispose of vessels and assets used or
suspected of being used by smugglers or traffickers’, to contribute to the disruption of their business model.[9] Its
phase 1 was dedicated to information gathering. Phase 2 aimed to board, search, seize and divert suspected vessels
on the high seas (2a) and in the Libyan territorial sea (2b). Phase 3 was about taking ‘all necessary measures against
a vessel and related assets, including through disposing of them or rendering them inoperable’. Phases 2b and 3
hinged on a Security Council Resolution, or consent of the coastal State concerned.

This depiction gives a first idea of the legal issues raised by operations aiming to tackle migrant smuggling in the
Central Mediterranean. While their main aim is to tackle migrant smuggling, thus to prevent the travel of migrants,
Triton and Operation Sophia remain engaged in rescue operations, blurring the line between the SAR (search and
rescue) and the law enforcement regimes. Moreover, they undertake actions beyond the territorial sea of Member
States, in the high seas. What are Frontex and Operation Sophia vessels entitled and obliged to do during the
interception[10] of a ship full of illegal migrants? In case of a breach of an international obligation such asnon-
refoulement, how to delineate responsibilities between multiple actors? The uncertainty of the legal framework,
combined with issues regarding implementation and effectiveness of the operations in dealing with migrant
smuggling, raises numerous challenges.

The Obligation of Non-refoulement in Maritime Operations Aiming to Tackle Migrant Smuggling in the
Central Mediterranean
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The Extraterritorial Scope of the Obligation of Non-refoulement in the High Seas

The first aim of the interception policies put in place in the Central Mediterranean Sea is a tighter control of migration
influx. Therefore the danger exists that persons, who could put forward legitimate claims of a refugee status, are
returned to territories where they may face persecution. The aim of this subsection is to assess to which extent the
international obligation of non-refoulement applies in the high seas, ie extraterritorially.

The obligation of non-refoulement stands at the crossroads of international refugee law and other legal frameworks
of international law, such as human rights law. The latter sanctions it in a several instruments, whether directly or
indirectly.[11] The paramount instrument of international refugee law, 1951 Convention relating to the status of
Refugees (hereafter ‘Refugee Convention’), amended by 1967 Protocol, prohibits a State to expel or return a refugee
‘in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of
his race, religion, nationality, membership of a particular social group or political opinion’. (Article 33(1)) This article,
embodying the principle of non-refoulement, is the cornerstone of an efficient regime of international protection.[12]
Article 33(2) abates this right in case the refugee is a ‘danger to the security of the country in which he is’. Article 33
embodies the humanitarian essence of the treaty. Non-refoulement, hence, is a non-derogable obligation of the
Convention. This is also enshrined in the 1967 Protocol (Article VII(1)), and the Executive Committee and the United
Nations General Assembly have recognised it[13], consistently affirming that the principle of non-refoulement was
primary, fundamental, cardinal, and even ‘progressively acquiring the character of a peremptory rule of international
law’.[14]

While the prohibition not only extends to the country of origin of the person fearing persecution, but also to any other
territory where he could be threatened[15], the essential question for the purpose of this research refers to the
applicability ratione loci of the obligation, especially with respect to maritime operations at sea. While it appears clear
that non-refoulement is not limited to refugees formally recognised as such, but should apply to all people having a
well-founded fear of persecution[16], the Refugee Convention does not define any geographical scope for the
obligation, although its customary status has been widely embraced.[17]

The travaux préparatoires of the Ad Hoc Committee and of the Conference of Plenipotentiaries seem to lead to two
different readings of Article 33, which shall be balanced.[18] Early interpretations had restrictively conditioned the
obligation of non-refoulement to the presence of the person in the country.[19] However, it was promptly admitted
that it also applied at the border of the State.[20] Notwithstanding the ‘excision’ of the territorial sea operated by
some States with respect to asylum procedures[21], the obligation also applies in the territorial sea.[22] Nowadays,
however, migration controls are conducted further away from the territorial sea, let alone from the ‘dry’ territory of the
State. They are ‘externalised’, for instance through visa procedures, carrier sanctions, or maritime operations.

A restrictive interpretation on the extraterritorial scope of the norm of non-refoulement has been embraced in
controversial national jurisprudence.[23] In the Sale decision, the United States Supreme Court notably relied on the
Swiss and Dutch positions at the Conference of Plenipotentiaries, ignoring however that these positions had been
merely set forth by the potentiality of mass influx[24], and failing to take the views of the Ad Hoc Committee into
account. It took a contrasting view to some, who have contended that the absence of mention relating to the
application ratione loci of non-refoulement implied that Article 33 should apply everywhere[25], and linked the scope
of non-refoulement to the wording of Article 33(2) - ‘in which he is’.[26] The Supreme Court also deemed that the
humanitarian purpose of the Convention could not impose obligations to the State with respect to aliens outside its
territory.[27]

In R v Immigration Officer, the House of Lords stated that only the refugees present on the state’s territory were
protected by the obligation of non-refoulement, excluding even persons at the border. Similarly to the US Supreme
Court, it discounted the travaux préparatoires of the Ad Hoc Committee and considered that the Convention could
not impose extraterritorial obligations. Eventually, it considered that in the case examined, applicants had not left their
country of nationality, depriving them of the right to claim the status of refugees or asylum seekers.[28] These
decisions have been widely contested, notably, with respect to the Supreme Court decision, by the Inter-American
Commission on Human Rights.[29]
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A majority of scholars share the view that the ordinary meaning of refouler does not presuppose a presence of the
person in the country[30], and agree that the 1951 Convention not only embraces rejection at the border, but also in
transit zones and on the high seas.[31] Some underscore that Article 1(3) of the Refugee Protocol provides that
Articles 2 to 34 of the Convention ‘shall be applied by the States Parties hereto without any geographical
limitation’[32], and that the humanitarian purpose of the Convention shall not be ignored.[33] Others reach a similar
conclusion by focusing their analysis on the wording ‘in any manner whatsoever’, or on State Practice.[34]

Interception at sea of smuggled migrants does not ipso facto violate the prohibition[35], nor does the refoulement of a
ship from the territorial sea to the high seas. [36] However, UNHCR has mentioned that interception shall not result to
a denial of access or refoulement[37] or chain refoulement.[38] Asylum seekers have the right of a fair and effective
refugee status determination. The duty to ensure protection needs and a fair asylum procedure[39] (thus not on
board a vessel) falls on the State of interception.[40] However, the prohibition of refoulement does not equate to a
duty to receive refugees and grant asylum.[41] A State can transfer asylum seekers to another country for status
determination insofar as protection is guaranteed.[42]

All things considered, while the purpose and object of the 1951 Convention seem to entail a broader scoperatione
loci, which includes border situations and potentially a wider application, this is not absolutely clear.[43] State
practice remains ambiguous, and a State consent does not exist for obligation of non-refoulement if persons are not
in the territory or at its borders.[44] Nevertheless, the principle of non-refoulement appears worthless if States are
authorised to circumvent it before refugees arrive at their borders.[45]

In terms of international human rights law, the submission of a person to a State jurisdiction does not stem from
territorial considerations, but from the ‘effective control’ (whether ‘spatial’[46] or ‘personal’[47]) of the State, or its
agents. Hence, a difference must be drawn between de jure jurisdiction, and de facto jurisdiction.[48] Extraterritorial
application of human treaties is recognised under de facto jurisdiction, ie everywhere a State exercises control.[49]
Owing to ‘the complementarity and mutually reinforcing nature of international human rights law and international
refugee law’, scholars have contended that the principle of non-refoulement shall be covered by the same territorial
scope - thus a wider one - under both regimes.[50] International Court of Justice and European Court of Human
Rights have both stated that the duty to respect Article 33 is valuable wherever a State exercises effective orde
facto jurisdiction. Preventing refoulement even appears as a positive obligation.[51] In complying with the principle,
the intercepting State is obliged to grant access to its territory before taking the decision to push back migrants,
insofar as the prohibition of refoulement, and the individual’s right to access asylum procedures before removal, are
to be applied territorially and extraterritorially.[52]

With respect to Operation Sophia, Council Decision 2015/778 asserts its compliance to the 1951 Convention and
notably to the principle of non-refoulement (para. 6). With respect to Frontex, whereas its founding regulation in 2004
made no mention of human rights obligations[53], Regulation 252/2010 enshrined the obligation of
non-refoulement in Recitals 3 and 10, as well as in Annex 1.2. In Regulation 656/2014, Recitals 10, 12, 13, 19
mention the obligation of non-refoulement, and Article 4 is explicitly dedicated to it. Furthermore, RABIT Regulation,
respecting ‘fundamental rights’ and observing ‘the principles recognised in particular by the Charter of Fundamental
Rights of the European Union’, should be applied ‘in accordance with the Member States’ obligations as regards
international protection and non-refoulement.[54] However, albeit emphasising the need for Member States to
comply with the obligation of non-refoulement, Frontex Regulation 656/2014 appears inadequate to address the
issues raised by interception operations, and notably the obligation of non-refoulement and its extraterritorial
scope.[55] It is unable to harmonise the fundamentally distinct aims of tackling migrant smuggling and respecting the
rights of refugees. It provides that only in the case of an interception in the territorial sea or in the contiguous zone,
the coastal Member State shall take disembarkation in charge. If the interception takes place in the high seas,
disembarkation ‘may take place in a third country. If that is not possible, disembarkation shall take place in the host
Member State.’[56] Nevertheless, as aforementioned, Article 6(2)(b) explicitly allows Frontex units to expel a vessel
from its territorial sea, which is contrary to the EU asylum acquis, and makes the Regulation inconsistent.
Furthermore, the Regulation does not provide for the application of non-refoulement with respect to other Member
States, failing to provide clarification on the procedure to follow if the coastal State, albeit a Member State, endures
systemic flaws in the conditions of reception of asylum seekers, and the treatment of their asylum requests.[57] The
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Regulation also fails to clearly designate a ‘place of safety’ where to disembark migrants[58], and does not refer to
the prohibition of collective expulsion.[59] Eventually, the Regulation does not make any mention with regard to the
need to ensure that intercepted persons have access to effective remedies. [60]

Elements of Responsibility of States with Respect to Extraterritorial Migration Control: the Case of Italy

On 6 May 2009, 11 Somalis and 13 Eritreans were among 200 migrants who left Libya by sea, hoping to reach
Europe. Three vessels of the Guardia di Finanza and the Coastguards intercepted them in the high seas. The Italian
authorities proceeded to their transfer onto their vessels, before confiscating their personal effects, including their
identity papers. No measures were implemented to evaluate their protection needs. Without informing them of their
real destination, they disembarked the asylum seekers by force in Tripoli, handing them indiscriminately over to
Libyan counterparts owing to a bilateral agreement.[61]

The Hirsi Jamaa case brings to light a typical example of the circumstances, which may lead to a violation of the
norm of non-refoulement when extraterritorially applied in the high seas, thus to a wrongful conduct under
international law. By putting the migrants under direct and ‘effective control’, Italy triggered de jure and de
facto jurisdiction, for the interception of the refugees on the high seas, and their push-backs to Libya without any due
account of the risks of persecution and chain refoulement that they may face.[62] This case has confirmed that a
State bears responsibility for refoulement as a violation of human rights, committed on individuals placed under itsde
facto jurisdiction, including during interceptions at sea.[63] Every time a State exercises jurisdiction, its responsibility
may be engaged for violations of the principle of non-refoulement under human rights treaties.[64]

Every internationally wrongful act of a State entails the international responsibility of that State[65], as well as the
obligation to make reparation.[66] A State is internationally responsible for a wrongful conduct: (a) if it is attributable
to the State under international law, and (b) if it constitutes a breach of an international obligation of the State.[67]

With respect to the first element of responsibility (attribution of conduct), Article 4 provides that a State is liable for
any conduct of its organs, without regard to their functions.[68] Article 5 establishes its liability for any conduct of
persons or entities, which, albeit not being organs of the State, are empowered to exercise some form of
governmental authority and act in that capacity in the particular instance.[69] Article 6 states that ‘the conduct of an
organ placed at the disposal of a State by another State shall be considered an act of the former State under
international law if the organ is acting in the exercise of elements of the governmental authority of the State at whose
disposal it is placed’.[70] Article 8 contemplates the attribution of the conduct to a State in a case where a person or
a group would act under the ‘direction’ or ‘control’ of that State.[71] In addition, the ILC Codification provides that ‘a
State which aids or assists another State in the commission of an internationally wrongful act by the latter is
internationally responsible for doing so if: (a) that State does so with knowledge of the circumstances of the
internationally wrongful act; and (b) the act would be internationally wrongful if committed by that State.’[72] It also
contemplates cases of direction and control[73], as well as coercion[74], in which the State would bear responsibility.

Regarding the second element of responsibility (breach of an international organisation), it is necessary to identify the
law binding the State involved. With respect to the norm of non-refoulement, each and every State of the European
Union individually is bound by the obligation, through the ratification of the Refugee Convention. It must be stressed
that, by transferring some of their powers to an international organisation, members of the latter international
organisation do not abandon their international obligations. Under international law, no State may be relieved of its
responsibilities by outsourcing or contracting out control activities entailing obligations to third States, international
organisations, or private parties.[75] To the contrary, they must ensure that the powers that they have transferred
are exercised with due account to their international obligations.[76]

While many have considered the Hirsi Jamaa case a milestone in the international protection regime, subsequent
incidents have exposed circumstances where the international obligation of non-refoulement may still be breached, in
Europe and elsewhere in the world.[77] In the Central Mediterranean Sea, the incident involving the Liberian-
registered tanker MV Salamis deserves attention.[78] On 4 August 2013, the Italian Maritime Rescue Coordination
Centre (MRCC), an organ of Italian State under Article 4 of the ARSIWA, urged the MV Salamis to rescue 102
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migrants from a boat off the Libyan coast. It ordered the shipmaster to conduct them to Libya, Khoms being
considered the nearest port of safety. The shipmaster refused, and headed to Malta, where the authorities refused to
allow disembarkation. Finally, ltaly agreed to receive the migrants on 7 August. It has been asserted that Italy and
Malta had breached its obligation of non-refoulement by directing the shipmaster to return to Libya.[79] This
interpretation relies on Article 8 ARSIWA. However, it may fail to take due account of the high threshold required to
assess the notion of ‘control’. In the present case, the MRCC and the Maltese authorities only gave verbal orders,
without physical contacts. Hence the attribution of responsibility through the notion of ‘control’ may be difficult to
ascertain.[80]

Another situation deserving attention is the support that single States (in casu ltaly) may provide to third States’
coast guards (in casu Libyan border guards) to implement operations, which aim to impede the departure of migrant
boats, sometimes with harsh consequences.[81] Basic modes of non-entrée, such as visa allocations, carrier
sanctions, high seas interdictions, having been proven vulnerable to legal challenges[82], European entities try to find
other ways to halt immigration[83] while circumventing their obligation of non-refoulement. One of them entails closer
cooperation with countries of origin and of transit, through ‘cooperation-based non-entrée mechanisms’, such as
financial incentives[84], training-, equipment and machinery-supplying, or even delegations of interceptions or
interceptions in the territorial sea.[85]

It appears as an evidence that, if a departure state (in casu Libya) would ‘contractually’ restrict the right to leave,
enshrined in the Universal Declaration on Human Rights (Article 13), with the aim to prevent violations of immigration
laws of a potential receiving state (in casu ltaly), ‘access to non-refoulement would be eviscerated’.[86] An
internationally wrongful act, such as refoulement, could potentially be jointly attributed to Italy and Libya under the
principle of independent responsibility.[87] This would be tenable if the conduct of State organs is attributable to both
States, and entails a breach of international obligations, for instance in case of joint border controls.[88] However, if
vessels under Libyan command conduct interceptions without penetrating into Italian jurisdictional sphere or SAR
zone, where primary responsibility towards persons in distress falls into Italy’s hands[89], separate responsibility
cannot be attributed to ltaly, unless Libyan border authorities are conceived as ‘subsidiary organs’ of Italy, and
executors of the ltalian immigration policies.[90] Nevertheless, to establish the necessary link with ‘subsidiary
organs’, sole instructions would be insufficient. It shall be proven that Libyan border authorities have acted under
‘exclusive direction and control’ of Italian authorities.[91] Hence the mere fact that Libyan coast guards benefit from
training, funding or equipment is not sufficient to assert that they act as ‘subsidiary organs’ of the Italian government.
Article 8 may be of help, providing that ‘the conduct of a person or group of persons shall be considered an act of a
State under international law if the person or group of persons is in fact acting on the instructions of, or under the
direction or control of, that State in carrying out the conduct’[92], but this provision seems primarily aimed to private
persons and entities. Hence it would be questionable to apply it to Libyan coastguards, which are organs of a State.

Under the principle of indirect accountability, however, Italy could be held responsible of the internationally wrongful
act by ‘aiding and assisting’ Libya in committing illicit actions.[93] On the basis of Article 16, Italy could be held
accomplice[94] through political, financial, technical or logistical support. As some have underlined, the
jurisprudence, which could help to define the contours of the responsibility for ‘aiding and assisting’ in the
commitment of an international wrongful act, is very thin.[95] Most importantly, the International Court of Justice has
estimated that the assistance must not have been essential, but must have ‘contributed significantly’ to the wrongful
act. Moreover, it has stated that the wrongful conduct must be considered a violation for both entities.[96]

Recent evolutions raise new legal challenges. In January, a bilateral Memorandum of Understanding (MoU) was
signed by ltaly and Libya in order to enhance their cooperation in the fight against irregular migration.[97] In the past
months, the European Union has constantly reaffirmed its support in order to help Libya monitor its borders.[98] In
the context of this close cooperation, in May 2017, Italy’s Maritime Rescue Coordination Centre (MRCC) ordered the
Libyan authorities to take charge of a rescue operation, in spite of the presence of an NGO’s boat closer to the vessel
in distress. The persons were subsequently brought back to Libya.[99] Some have underlined the responsibility of
Italy in the present case. [100] The persons in question were never under de jure or de facto jurisdiction of Italy.
Nevertheless, jurisdiction and attribution of conduct may not be equated. It has been suggested that Article 16 and
the principle of assistance may be of some help to attribute a supportive role to ltaly insofar as: (a) it was fully aware
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of the circumstances making the act internationally wrongful; (b) its assistance had been given in order to facilitate
the wrongful act; and (c) the act would have been wrongful if committed by itself.[101] Focusing on pre-border
controls conducted by ltaly and Libya on a mutual basis, or by Libya, Mariagiulia Giuffré has asserted that ‘the
conditions posed by Article 16 of the ILC Articles appear to be fully met’.[102] Nevertheless, Article 16 ‘deals with the
situation where one State provides aid or assistance to another with a view to facilitating the commission of an
internationally wrongful act by the latter. Such situations arise where a State voluntarily assists or aids another State
in carrying out conduct which violates the international obligations of the latter, for example, by knowingly providing
an essential facility or financing the activity in question’.[103] If the persons concerned have never left Libya’s
jurisdiction and have never been under ‘direct and effective control’ of Italy, the violation of the obligation ofnon-
refoulement may be more difficult to establish.

To sum it up, it has been established that a border guard of a Member State violates the cardinal obligation ohon-
refoulement if he returns a person to a territory where the latter person may be exposed to persecution, insofar as
jurisdiction is triggered by a sufficient control from the guard over the individual. With respect to maritime operations
aiming to tackle migrant smuggling at sea, these criterion may be fulfilled if a vessel is intercepted and handed over
to the authorities of a third country where persecution may happen. In order to establish jurisdiction, merely escorting
the vessel, or verbally ordering the vessel to change its trajectory, may not be sufficient.[104] The criterion may as
well be fulfilled if joint operations are undertaken in the territorial waters of a third country, and involve ‘the exercise of
law-enforcement power by third-country officers on board a Member State’s vessel’. In this case, the host Member
State may bear indirect responsibility through the aid or assistance of the third country’s officers.

Elements of Responsibility of International Organisations with Respect to Extraterritorial Migration Controls: the
Case of the European Union

Frontex being a body of the European Union, thus of an international organisation, the Articles on the Responsibility
of International Organisations (ARIO)[105] - which reflect the ARSIWA - are of salient relevance.

With respect to attribution of conduct), Article 6 provides that an international organisation is liable for any conduct of
its organs, without regard to their functions.[106] Article 7 states that ‘the conduct of an organ of a State or an organ
or agent of an international organization that is placed at the disposal of another international organization shall be
considered under international law an act of the latter organization if the organization exercises effective control over
that conduct’.[107] In addition, the ILC Codification provides that ‘an international organisation which aids or assists
a State or another international organisation in the commission of an internationally wrongful act by the State or the
latter organisation is internationally responsible for doing so if: (a) the former organisation does so with knowledge of
the circumstances of the internationally wrongful act; and (b) the act would be internationally wrongful if committed by
that organisation.’[108] It also contemplates cases of direction and control[109], as well as coercion.[110]

Regarding the second element of responsibility (breach of an international organisation), it is necessary to identify the
law binding the international organisation involved. While a full analysis of the incorporation of the principle ofnon-
refoulement in the EU legal setting is beyond the scope of this research[111], it can be underlined that the Treaty on
the European Union (TEU) sanctions human rights and fundamental freedoms as general principles of the Union’s
law.[112] Furthermore, it militates for an accession of the EU to the ECHR, and provides that the rights guaranteed
by the ECHR are incorporated into EU law as general principles. [113] The Treaty on the Functioning of the
European Union (TFEU) provides that its policies regarding immigration and asylum must comply with the principle of
non-refoulement.[114] Eventually, the EU Charter of Fundamental Rights (EUCFR) contains the principle ofnon-
refoulement[115] The Schengen Borders Code, as well as Frontex Regulation 656/2014, explicitly mentionsnon-
refoulement. (Article 3(b)). Hence, the obligation of non-refoulement binds the EU and Frontex.[116]

To complement a situation of ‘exclusive responsibility’ attributed to a Member State, this chapter shall evaluate to
which extent Frontex, as one of the organs or agents of the European Union[117], may arouse the responsibility of
the EU, as an international organisation, for breaching the prohibition of refoulement, insofar as the criterion of
attribution applies. It must first be assessed (a) whether; (b) under which circumstances; (c) to which extent the
conduct of the border guards of a Member State could be attributed to the European Union, through Frontex. For the
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purpose of this research, the wrongful act would be an indiscriminate pushback of migrants, entailing a violation of
the obligation of non-refoulement.

Regarding attribution, according to Article 6 of ARIO, if an ‘organ’ or ‘agent’ of the European Union commits the
internationally wrongful act, this wrongful act is attributable to the EU. However, the Member States involved in
Frontex operations implement acts for which they have primary competence, while the EU only coordinates these
operations under the principle of subsidiarity.[118] Hence, while all Member States of which guest officers commit
acts which breach the principle of non-refoulement may be held jointly responsible, it is not established that the UE
incurs responsibility, through Frontex, under Article 6. Following Article 7 of ARIO, border guards, as public officials,
are agents of the Member States, and they are placed, through Frontex, at the disposal of the European Union, in
order to control external borders of the Union. However, the question of the ‘effective control’ over the conduct
remains. Frontex only acting as a coordinating body, and the instructions being officially given by border guards of
the host member State, ‘effective control’[119] of the European Union cannot be established.[120] To sum it up, it
appears problematic, from Articles 6 and 7, to attribute an internationally wrongful act committed by border guards of
the Member States during Frontex operations to the European Union.

Nevertheless, attribution of responsibility may be achieved through Article 14 ARIO, which provides that an
international organisation may be held responsible of aiding and assisting a State or another international
organisation in committing an internationally wrongful act, provided that the criterion of knowledge is fulfilled, and to
the extent that the same act would be wrongful if committed by the former organisation.[121] On the basis of Article
14, the European Union could be held accomplice[122] by embracing an auxiliary, supporting role, while the primary
responsibility would still fall in the Member State’s hands. The high level of the threshold for establishing indirect
responsibility has been underlined[123]: the proof must be established, that an accomplice international organisation
(in casu the European Union) assisted another State (in casu ltaly, through Frontex), knowing that a serious
possibility existed that an international wrongful act (in casu indiscriminate pushbacks that would entail refoulement
to territories where refugees could face persecution) would be committed, and still accepting to provide the
assistance.[124] In the Hirsi Jamaa judgment, the ECHR has established that Italy knew or should have known that
the returned refugees would face persecution or refoulement to their country of origin. In the present scenario, while
the element of ‘significant support’ may be fulfilled, it remains hard to establish a link close enough between the aid or
assistance and the wrongful act, as well as the knowledge that the aid would be used in the commission of a wrongful
act.[125] Insofar as the link and knowledge could be firmly established, and Frontex being bound to respect the
principle of non-refoulement, a responsibility of the European Union for aiding and assisting a Member State in
violating an international obligation may be contemplated through the coordination of a joint operation.[126]

Conclusions

This article has shown that, regarding the protection regime, international law shall clearly determine a safety place
as a place of disembarkation for rescued persons, so that migrants are able to oppose a decision of rejection with an
effective remedy. If needed, the law of state responsibility, notably through the principle of indirect responsibility, may
be of help. With respect to the obligation of non-refoulement related to responsibility, this research has shown that
the new cooperation models set forth by Member States and Frontex move the borders of responsibility, and do not
allow to reproduce the analysis of the Hirsi Jamaa case, where lItaly and Libya were jointly responsible. In cases of
externalised migration controls, however, Italy could be held responsible of the internationally wrongful act by ‘aiding
and assisting’ Libya in committing illicit actions. With respect to the European Union, it appears problematic, from
Articles 6 and 7, to attribute an internationally wrongful act committed by border guards of the Member States during
Frontex operations to the European Union. Nevertheless, attribution of responsibility may be achieved through Article
14 ARIO (derivative or indirect responsibility).

Three final remarks may be put forward. Firstly, the borders are not lines in the sand, in the land or in the sea. They
are not only territorial, but also functional. A conception of the border in accordance with the current world is needed.
In the same sense, it is important to underline the necessity of an evolutionary interpretation of treaties[127], in order
to adapt entitlements and obligations to current threats hanging on States and individuals. Eventually, one term must
be underscored: effectiveness.[128] If engagements are taken, without providing the expected result, then they are
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vain. This is valid for States, which combat transnational crime such as migrant smuggling, and shall assume
obligations, such as non-refoulement.
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