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“Impunity” has become a significant obstacle to the progress of Colombia’s peace process. A concern with impunity
follows a global “trend toward an anti-impunity norm” in human rights and transitional justice.[1] Impunity – generally
understood as pardons, amnesties, and the absence of criminal prosecution and accountability – has become
grounds for conflicting perceptions of the legitimate treatment of crimes in Colombia’s transition towards peace.
These conflicting perceptions may define the pace and path of the peace process. This article traces how impunity
has catalyzed a contested politics among a range of actors in Colombia. Following the politics of impunity in the
context of negotiated peace sheds light on the inner workings of power in transitional justice and peace processes.

In the case of Colombia, the peace process is viewed by some actors as an opportunity to punish crimes committed
over an extended period; crimes which the Colombian justice system has hitherto failed to fully investigate. In this
view, peace cannot justify a justice so soft that in practice the most heinous crimes go unpunished. In these terms,
the laxity of transitional justice perpetuates impunity. In the words of the Prosecutor of the International Criminal
Court (ICC), Fatou Bensouda, “these aspirations [for justice] must be fully addressed, including by ensuring that the
perpetrators of serious crimes are genuinely brought to justice. […] The promise of such accountability must become
a reality, if the people of Colombia are to reap the full dividends of peace”[2]. From another perspective, peace
resulting from negotiation justifies a flexible approach centered on a restorative and non-retributive vision of justice.
From this perspective such an approach does not imply impunity. Despite a final agreement on how to end the
protracted conflict in Colombia, impunity remains heavily contested. Contestation can be traced at the level of
domestic and international law and legal argumentation.

In November 2016, Colombia’s Congress adopted a ratified version of the peace agreement (the Final Agreement)
after the initial version failed to pass a referendum. The Final Agreement was negotiated between FARC and the now
former President Juan Manuel Santos and his government. With the aim of avoiding political contestation that could
jeopardize the fragile peace agreement, in 2017 Colombia’s Constitutional Court ruled that the agreement could not
be revised for the next three presidential terms.[3] The decision was considered important in “protecting” the
agreement from governmental politics until 2030.[4] The Constitutional Court even considered making the agreement
part of Colombia’s constitution in the “bloque de constitucionalidad”. As such, the peace agreement would have the
same status as the constitution in the domestic legal hierarchy and be isolated from political challenge. This
possibility was dismissed by the Constitutional Court. That the possibility was considered points to the key role and
significant power of the Court in a judicialized peace process.

When Colombia’s current President, Iván Duque, was elected during the summer of 2018, Santos, confident that the
new government could not destroy the agreement, asserted that “the accord is bulletproofed”[5]. Despite this claim,
the Special Jurisdiction for Peace (Justicia Especial para la Paz – JEP) has been in the firing line. The JEP formally
assumed jurisdiction on March 15, 2018. It has exclusive jurisdiction to adjudicate in cases of serious violations of
human rights and crimes against humanity committed before December 1, 2016 and in the context of Colombia’s
armed conflict. The JEP was established as a transitional justice system for all parties to the conflict. Accordingly, it
is not only former FARC members that are subject to the JEP’s jurisdictional powers. State agents and private
individuals who supported the armed conflict may also be subject to the JEP, but only if they “voluntarily submit” to
its special jurisdiction. The sanction system of the JEP is unique and drives much of the contestation over impunity. A
list of so-called alternative sentences and penalties was included in the Final Agreement. Whereas war crimes and
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crimes against humanity cannot be fully amnestied, alternative sentences were introduced as part of the agreement.
Sentences can range between five and eight years and prison time can be excluded if the accused person fully
cooperates with the JEP. Moreover, the agreement allows for political participation by former FARC members. The
2018 elections were the first time that former FARC members were allowed to compete at the polls.

The politics of impunity can be traced through the shifting positions of Colombia’s current President Duque on the
Justicia Especial para la Paz , and in the discussions the JEP has spurred within his own party, Centro Democrático.
In pre-election speeches, Duque and other members of his party referred to JEP as an impunity mechanism that
allowed for the political eligibility of individuals responsible for crimes against humanity.[6] Critics of the Final
Agreement’s provisions on criminal punishment, including the Centro Democrático, found it problematic to equate
state agents involved in the armed conflict with “criminals” or “terrorists” (such as the FARC) and to compel the
private sector (many of them businessmen who paid armed groups) to submit to the JEP. Shortly after the elections,
Duque became more conciliatory and supportive of the implementation of the agreement. This is most likely due to
strong international support for the peace process and the JEP in particular.

The politics of impunity can also be traced through the discussions the JEP has spurred within Duque’s own party,
Centro Democrático. During the election campaign, former presidential candidate and party member, Fernando
Londoño, declared that after the elections in 2018, “the first challenge of the Centro Democrático will be to tear apart
that damn paper that they call Final Agreement with FARC”[7]. For some of Duque’s party members JEP is a red
flag. Following the 2018 presidential elections, some members of Centro Democrático launched a campaign to
collect signatures to remove the JEP by referendum. Paloma Valencia, a Centro Democrático senator stated, “We
are going to end the JEP, because we are not going to allow that the judges of Santos’ corrupt government and of the
FARC narcoterrorists, judge the citizens, and much less Colombia’s armed forces”[8]. On the day of Duque’s
inauguration, Chairman of the Congress and Centro Democrático senator, Ernesto Macías, criticized the Peace
Agreement for a lack of democratic legitimacy, arguing that there had not been an armed conflict in Colombia, but
only terrorist activity. His speech was later endorsed and celebrated by fellow party members. Former President
Álvaro Uribe was recorded by a hidden camera supporting this opinion in a private meeting. Commentators have
noted that these radical announcements within the Centro Democrático at the time when President Duque adopted a
more moderate and conciliatory stance point to a split within the governing party. The suspicion is supported by an
announcement from the Vice-President of Colombia, Marta Lucía Ramírez, shortly after the inauguration: “The
Government is not the same as the Centro Democrático. We are not going to support any referendum to eliminate the
Special Peace Jurisdiction”[9].

Impunity has also been a contested issue from the perspective of international actors. When the then International
Criminal Court (ICC) Prosecutor, Luis Moreno Ocampo, assumed office in 2003, he identified Colombia together with
the DRC and Uganda “as containing the gravest occurrence of crimes within its treaty jurisdiction”[10]. Since 2004,
the armed conflict in Colombia has been subject to “preliminary examination” (not investigation as such) by the Office
of the Prosecutor (OTP) of the ICC. According to article 53 of the Rome Statute, the Prosecutor does not have a duty
to prosecute when there are “substantial reasons to believe that an investigation could not serve the interests of
justice”. The OTP has implicitly approached the issue of impunity in the context of negotiated peace by distinguishing
“between the concepts of the interests of justice and the interests in peace” arguing that “the latter falls within the
mandate of institutions other than the Office of the Prosecutor”[11], such as the UN Security Council. Accordingly,
the current ICC Prosecutor, Fatou Bensouda, asserted in letters to Colombia’s Constitutional Court that the
suspension of normal prison sentences for war crimes and crimes against humanity would be a “manifestly
inadequate decision”[12] and that such suspension suggested the aim was to “shield the accused from
responsibility”[13]. At the same time, the Deputy Prosecutor at the ICC, James Stewart, emphasized in a speech in
Bogotá in 2015 that “[w]hile the Rome Statute does provide for sentences in ICC proceedings, it does not prescribe
the specific type or length of sentences that States should impose for ICC crimes. In sentencing, States have wide
discretion”[14].

Another concern in the view of the ICC is how command or superior responsibility is defined. Command responsibility
means that a commander can be held accountable for crimes that have not been committed directly by him or her but
by a subordinate. Military commanders, for instance, can be held accountable for crimes committed by forces under
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their control. Whilst Colombia’s government had incorporated “command responsibility” in its domestic legislation, it
had failed to refer to the Rome Statute’s provisions. Colombia’s Constitutional Court had considered command
responsibility constitutional despite objections by organizations such as Human Rights Watch and the ICC
Prosecutor on the basis that it limits the scope of those that can be held accountable. In a statement published in the
Colombian weekly magazine, Semana, Fatou Bensouda expressed concerns over the absence of definition of this
concept in the Final Agreement.[15] According to the Rome Statute, command responsibility can be established
when superiors knew or should have known that their forces were “committing or about to commit” crimes. In the
Final Agreement, it is stipulated that command responsibility of FARC superiors will only be established if they had
actual knowledge based in available information about crimes committed. On the basis of this definition guilt is
harder to prove. Impunity might result. Human Rights Watch called on Colombia’s Constitutional Court to clarify this
matter when the court recently reviewed the Statutory Law that defines the JEP’s jurisdiction. “[The peace
agreement] is a piñata of impunity […] It is an agreement between the Government and FARC that ends sacrificing
the right to justice of the thousands of victims of the Colombian armed conflict”.[16]

A recent development in the Duque government’s stance on impunity and negotiated peace is a proposed law
currently being discussed in Congress. According to the proposal the composition of the JEP will be modified so that
a total of 14 judges will be added to the rooms and sections that comprise it. The proposed law states that the
additionally elected judges must be experts in the “operational manuals of the public force”. This suggests that they
could be military judges working on the basis of military law. This is a response to the criticism that the JEP is not
competent to hear cases related to the armed forces and that its judges are illegitimate and biased. The criticism has
led to alarm among several actors, especially from the newly established FARC party, who feel that the agreement is
being unilaterally modified. The alarm has led to the ICC and other international actors being asked to consider the
risks to the agreement that these modifications raise.[17] Other commentators feel that the modifications could
strengthen the legitimacy of the Peace Agreement and guarantees against impunity as, for the first time, the Centro
Democrático party recognizes the JEP and accepts that the military can be submitted its jurisdiction[18]. The politics
of impunity ensues. Impunity has been key to determining the path of the Colombian peace process. The question
remains whose perception of impunity in the context of negotiated peace will gain the upper hand?
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