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Abstract

This volume is designed to be a practical, yet critical, introduction to the main
maritime and territorial disputes in the Indo-Pacific region. It covers the most
controversial disputes, including those in the South China Sea, the Senkaku/
Diaoyu Islands, Dokdo/Takeshima, the Kuril Islands, Taiwan, and Sino-India
border issues. In addition, the role of the key actors in the region is examined,
offering various perspectives on the disputes along with the basic rationales
behind claimant nations’ diplomatic approaches. With a team of contributors
made up of both senior and early-career scholars, diplomats, and legal
specialists, the book provides a wide range of insights that go beyond what is
provided in the media.
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Introduction

MOISES DE SOUZA, DEAN KARALEKAS AND GREGORY
COUTAZ

This volume is designed to be a practical yet critical introduction to the main
maritime and territorial disputes in the Indo-Pacific region. Through each
chapter, the authors outline the foundations of each dispute, followed by an
analytical discussion that will provide the reader with a more in-depth
understanding, allowing them to go one step further beyond a mere
descriptive perspective on these intricate geopolitical questions.

As with many geopolitical disputes, nationalistic passions arise from all sides.
The editors of this volume have therefore endeavoured to provide the various
opposing viewpoints on the disputes from a position of neutrality, with the
intention of reaching a more sober and balanced account of the events
involved. Given the editorial scope and inevitable space limitations, many
other analytical possibilities could have been explored, but it was our primary
intention to provide the necessary background information enabling the
reader to grasp the conditions on the ground, and hence to be armed with the
tools needed to confidently access more theoretical and technical studies on
the subject of the region’s nuanced maritime and territorial disputes.

Moreover, decisions were made regarding which of the region’s many
disputes to include, as it would not have been possible to cover all of the
myriad territorial controversies in the Indo-Pacific. Questions related to Tibet's
status; China’s actions on the border with Bhutan; the contentious Socotra
rock between South Korea and China; the controversial occupation of the
Nepalese Rui Village by China; these are some examples of important
territorial disputes that did not make the cut. While the editors recognize the
importance of these conflicts, it was our intention to provide a book that offers
the student of international relations and Indo-Pacific conflict an overview of
the disputes with the geopolitical weight and strategic implications to threaten
the peace and stability of the region, and that today have the potential to
redraw the map. Eventually, we are hopeful that a second (or updated)
volume will be able to help fill this gap.
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The topics covered herein include the maritime and territorial disputes in the
South China Sea and East China Sea. Gleice Miranda and Valentina Maljak
provide the foundations of these conflicting and overlapping claims along with
the important role played by the United Nations Convention on the Law of the
Sea (UNCLOS) to better understand the legal complexities of each country’s
claims. At the same time, Leticia Simdes outlines the important discussion
concerning the role of the Association of Southeast Asian Nations (ASEAN)
as a regional organization and its place as a possible mediator in the
disputes.

The rationale and interpretations behind China and Japan'’s territorial disputes
are discussed by specialists from these two countries. Yoichiro Sato and
Astha Chadha offer a comprehensive analysis of the Diaoyu/Senkaku Island
dispute between Japan and China using aspects of territorial and maritime
sovereignty, international law, natural resource exploitation, and the role of
the United States, as well as the geopolitical implications of the same. The
Chinese rationale for the disputes in the East China Sea is described by
Duan Xiaolin, who focuses his discussion on the general behavioural patterns
of China’s leaders in their quest for territorial integrity, additionally exploring
the implications for the DSI dispute. Duan argues that the relative-gains
concept and the instrumental value of disputed territories both fail to provide
coherent explanations for China’s territorial strategies. Rather, what matters
most are the political meanings of disputed territories within the context of
China’s grand strategy.

The implications of the presence and interest of the United States in both
disputes are analysed by Adam Gerval and Mark Henderson, who clarify how
Washington sees its role in the region vis-a-vis the maritime claims of each
nation involved. As much as the United States, the specificity of the presence
of Taiwan’s position is discussed by Dean Karalekas, who calls attention to
the differences between the East and South China Sea claims pressed by
Taipei and those by Beijing, despite their common origin. Going up to the
Northeast part of the map, Serafettin Yilmaz offers a summary of the
intricacies surrounding Japan’s twin disputes with South Korea and Russia
related to control over Dokdo/Takeshima Islands and Kuril Islands,
respectively.

The territorial claims and counterclaims that so threaten peace and security in
the region go beyond just island disputes. Mayuri Banerjee addresses the
origin of the Sino-Indian border dispute, along with India’'s colonial legacy,
and the factors that have contributed to the flare-ups of kinetic conflict along
the frontier that have arisen in recent years. Finally, while the region is
currently abundant in quarrels over territory, other disputes — equally complex
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— have nevertheless been resolved in the not-too-distant past, making them
worthy of revisiting. Bhaso Ndzendze looks at the history of the Chinese
methods of dealing with disagreements over sovereignty by examining three
distinct case studies: Mongolia, Shandong, and Macau. Ndzenze explains
that the Mongolian declaration of independence during the 1911 Xinhai
Revolution, which brought down China’s last imperial dynasty, remains the
only successful case of secession by a former Chinese colony, and suggests
that this event may hold clues to how disputes might be peacefully resolved
today.

It is our hope that students and members of the general public will find this
volume useful in their exploration of the many maritime and territorial disputes
that help define the Asia-Pacific geopolitical landscape. Now, more than ever,
it is necessary first to seek to understand the many facets of the contentious
disagreements in the region, and the historical conditions that led to the
predicament the region finds itself in today. This book is an effort in this
direction.



The Role of United Nations Convention on the Law of the Sea (UNCLOS) 4
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The Role of United Nations
Convention on the Law of the
Sea (UNCLOQOS) in the South
China Sea Disputes: The
Challenges to Conflict
Resolution

GLEICE MIRANDA AND VALENTINA MALJAK

The dark oceans were the womb of life: from the protecting
oceans life emerged. We still bear in our bodies — in our blood,
in the salty bitterness of our tears — the marks of this remote
past — Arvid Pardo.

Interstate conflicts have shaped the destiny of nations since the very
beginning of their formation. Wars between and within states have played a
role in forging the current international system, creating new laws and
governments, and solidifying ancient ones. However, conflicts also jeopardize
peace and security around the world, especially when they do not receive due
attention from the international community. One such conflict is currently
underway in the South China Sea (SCS). The tensions are territorial in
nature, with some parties claiming the rights to islands based on international
law and conventions, and others asserting their claims as historical rights.
Overtime, as tensions increased, the parties have attempted to settle their
dispute with the help of international bodies, such as the Permanent Court of
Arbitration (PCA), and the application of United Nations Convention on the
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Law of the Sea (UNCLOS). However, little to no success has been achieved
in decreasing the conflict in the region. The purpose of this chapter is
threefold: (1) to provide a geopolitical and legal overview of the SCS disputes,
focusing on the importance of the region and identifying the different territorial
claims; (2) to explain the major attempt at conflict resolution in the region
made through UNCLOS and the PCA; and (3) to critically analyse the impact
of UNCLOS on the SCS disputes, highlighting its merits and shortcomings in
the region’s main attempt at conflict resolution.

The second section of this chapter provides a background on the SCS
conflict, focusing on the reasons and the details for it. It examines the
strategic importance of the region, as well as analyses the various territorial
claims, explaining the assertions made by the primary claimant states. The
third section reflects on the dispute settlement mechanism under the auspices
of UNCLOS, providing an overview of the convention to guide the discussion.
Then, it investigates the arbitration between the Philippines and China, which
was brought before the PCA. The fourth section provides a brief analysis of
the UNCLOS conflict resolution mechanism in light of the South China Sea
Arbitration.

Dispute Background

The SCS encompasses several hundred small islands, reefs, and atolls,
almost all uninhabited and uninhabitable, within a 1.4 million square mile area
(Bader 2016). Two island groups — the Spratly and Paracel Islands — have
been the primary focus of the disputes for decades due to their significance to
the coastal countries surrounding them.

First, the region is rich in oil and natural gas reserves, but accurate estimates
are difficult to find. According to the US Energy Information Administration
(EIA), the area contains 11 billion barrels of untapped oil and 190-500 trillion
cubic feet of natural gas (EIA 2013), while the Ministry of Geological
Resources and Mining of the People’s Republic of China (PRC) has
estimated that the number of barrels may be as high as 130 billion (Kaplan
2015). Second, the area is a major trading route. Namely, it is considered as
one of the busiest shipping lanes in the world with an annual trade of US$5.3
trillion passing through the region (CFR 2017). This number represents half of
the world’s annual merchant fleet tonnage and a third of all maritime traffic
globally (Kaplan 2015).

Additionally, the oil transported through the South China Sea coming from the
Indian Ocean is three times greater than the amount that transits the Suez
Canal and 15 times more than what goes through the Panama Canal. The
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main cause for this has been the increase in China’s oil consumption, as well
as a large part of South Korea, Japan, and Taiwan’s energy supplies coming
through the region. Hence, it is no surprise that control of the area is of
extreme importance. For instance, China has dubbed the South China Sea its
Second Persian Gulf: not only does 80% of the country’s crude oil imports
pass through the region, but also a huge assortment of goods (Kaplan 2015;
CFR 2017).

This aspect of the region is one of the major causes for the contentions
regarding the islands, since many of them lie in the exclusive economic zones
(EEZ) of Vietham, Malaysia, and the Philippines. Thus, it is not surprising that
these coastal states, along with China, Brunei and the Republic of China
(ROC) in Taiwan, are pushing forward with their own territorial claims in the
area. Each wants to secure its own national interests by asserting their rights
to exclusive exploitation of the region through the utilization of international
law and other mechanisms to assure those are protected and exercised.

Furthermore, the South China Sea has some of the world’'s richest reef
systems, with more than 3,000 indigenous and migratory fish species. It also
constitutes more than 12% of worldwide fishing (Greer 2016). Thus, the
region offers abundant fishing opportunities, and whoever has control over its
waters will have the potential to support and further develop its fishery sector.
This aspect of the SCS has already led to many clashes in the region
between the Philippines and Chinese fishing vessels (Kaplan 2015; EIA
2016).

Moreover, competition over fisheries in the area has been escalating, and it
tends to increase more over time once fishing in the region becomes more
jeopardized. In 2008, it was already estimated that the fishery stocks in the
region were becoming depleted, with 25% being over-exploited and 50% fully
exploited without any attempts at developing sustainable fishing practices in
the region (Greer 2016).

Territorial Claims

The claims in the SCS are twofold; while some allegations are based on
historical rights, others appeal to provisions of UNCLOS. These multiple
territorial claims indicate a lack of agreement among the parties, which
resulted in a regional conflict that has been happening for decades. The
analysis of these claims (Figures 1.1 and 1.2) will be made in light of
UNCLOS guidelines from 1982, since all coastal states in Southeast Asia
have ratified it. Thus, an overview of most claimant parties will be conducted,
to clarify their allegations and highlight the leading issues in the conflict,
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focusing on claims made by China and the Philippines, to better establish the
case studied in this chapter.

Vietnam

Hanoi claims the Spratly and Paracel Islands along with the Gulf of Thailand.
However, unlike China, Vietnam has not written its extended claims over the
South China Sea in official texts or maps. As far as the Spratly Islands are
concerned, in the 1970s, Vietnam established them as an offshore district of
the Khanh Hoa Province, occupying several islands. That same decade,
China seized the archipelago in a military engagement known as the Battle of
the Paracel Islands (EIA 2013; Tonnesson 2000). In a bid to solidify its claims,
Vietham employed archaeologists to provide evidence to support the
country’s long historic presence in the SCS. It was asserted that the state has
actively dominated both the Paracels and the Spratlys since the 17th Century
(BBC 2016). Consequently, China, Brunei, Malaysia, and the Philippines
oppose Vietnam’s claims.

Vietham and Malaysia jointly submitted their territorial claims in the South
China Sea to the UN Commission on the Limits of the Continental Shelf in
2009 (CLCS 2009). The submission was considered legitimate, and the
countries had to clarify their positions on the legal status of features and limits
of their claims in the region (EIA 2013; Nguyen 2020). Vietnam also adopted
a maritime law in 2012 in which it claimed jurisdiction over the Paracel and
Spratly Islands, requiring that all naval ships from foreign states register with
Viethamese authorities when passing through the region (EIA 2013).

Malaysia

Kuala Lumpur’s participation in the SCS disputes started in 1979, when the
Malaysian Department of Mapping and Survey unveiled an official map
placing the Spratly Islands within the country’s continental shelf (Roach
2014). This map overlapped the EEZ and continental shelf of Malaysia and
other states, which drew protests from neighbours including China, Indonesia,
Vietnam, and the Philippines. Although Malaysia’s claim was considered weak
by some legal analysts (EIA 2013; Roach 2014), it was not inferior to China or
Vietnam'’s claims to the entire Spratly archipelago.

In 2009, pursuant to Article 76, paragraph 8 of UNCLOS!, Malaysia and

1 InArticle 76, paragraph 8 of the UNCLOS it is provided that information on the limits
of the continental shelf beyond 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured shall be submitted by the coastal State to the
Commission on the Limits of the Continental Shelf set up under Annex Il on the basis of
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Vietnam jointly submitted to the CLCS information on the limits of the
continental shelf beyond 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured in respect of the southern part of the
South China Sea (CLCS 2009). To date, the CLCS did not make any
recommendations on matters related to the establishment of the outer limits
of their continental shelf. Nevertheless, the actions of these two countries can
be regarded as steps within international law to solidify their claims.

A decade later, in 2019, Malaysia made a partial submission to the CLCS for
the remaining portion of states’ the continental shelf beyond 200 nautical
miles in the northern part of the SCS (Malaysia 2017). Previously, Malaysia’s
position on the dispute had often been characterised as subdued: practicing
quiet diplomacy and demonstrating a willingness to strengthen bilateral ties
with China, rather than confronting Beijing publicly (Parameswaran 2016).
Following their latest submission, Kuala Lumpur’'s strategy seemed to
change, leaning towards compliance with UNCLOS and departing from an
alignment with China’s position. Additionally, Malaysia has also used
diplomatic, political, and economic measures to sustain its claims by
improving its ties with the United States and supporting a united front on the
part of the Association of Southeast Asian Nations (ASEAN) (Parameswaran
2016; Nguyen 2020).

Brunei

After it gained independence in 1984, Brunei released maps in which it
declared a 200-nautical mile EEZ overlapping the Chinese nine-dash line and
a continental shelf extending to a hypothetical median with Vietnam. In so
doing, the Brunei government claimed part of the Spratly Islands archipelago
closer to its EEZ in the north of Borneo (Ruland 2005). Perceived for years as
a silent claimant, Brunei bases its claims on UNCLOS (EIA 2013; Putra 2021).

Brunei has often adopted a cooperative, neutral stance regarding the SCS
disputes, being in favour of a collective approach to providing maritime
security and resolving disagreements (Brunei's Ministry of Defence 2011). At
times, however, the sultanate has sided with China’s preference for bilateral
agreements, due to its weaker military power and dependency on oil reserves
to sustain its economy and monarchical rule (Putra 2021).

equitable geographical representation. Further, the Commission shall make
recommendations to coastal States on matters related to the establishment of the outer
limits of their continental shelf and such established limits shall be final and binding
(United Nations 1982).
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China

The People’s Republic of China bases its claim to the Spratly and Paracel
Islands on historical naval expeditions dating back to the 15th century (EIA
2013). In 1947, the Kuomintang — then, the party in control of China — drew a
line around the aforementioned islands, calling it the nine-dash line map
(Figure 1.3). In doing so, China declared its sovereignty over all islands
enveloped by this line (Nguyen 2015). After the Communist Party ascended to
power in 1949 and established the PRC, the new government continued to
use this map in official correspondence and claimed rights to the waters
within it. Currently, China maintains its claim over the SCS based on this and
other historical evidence (EIA 2013).

In 2009, following the joint submission of Vietham and Malaysia to the
Commission on the Limits of the Continental Shelf (CLCS), China submitted
the nine-dash line map to the CLCS, seeking to solidify its claim and
legitimize it beyond 200 nautical miles.? China’s claims resulted in Malaysia,
Vietnam, Brunei, and the Philippines also declaring rights over the islands
and various zones in the SCS, directly contesting the Chinese claims (EIA
2013). However, the nine-dash line map is not in accordance with the
provisions of UNCLOS. Namely, the Convention stipulates guidelines on
baselines, the width of territorial waters, the regime of islands?, the low-tide
elevations, the exclusive economic zone, the continental shelf, the maritime
boundary delimitation, and dispute settlement, which are all applicable to the
South China Sea (United Nations 1982). Hence, the foundation of the
Chinese claims over the islands is unsubstantiated because it fails to follow
the Convention’s determinations and does not provide sufficient historical
evidence.

Nevertheless, aiming to reclaim land in the South China Sea, China has
engaged in island-building, increasing the size of islands and turning islets

2 UNCLOS gives states the right to declare EEZs that extend 200 nautical miles from
a continental shoreline or around islands that can be habitable. In the South China Sea,
the application of this provision resulted in the overlapping of EEZs of other coastal
states. In this kind of situation, Article 74 of UNCLOS offers a solution: the demarcation
of EEZs between States with opposite or adjacent coasts shall be affected by
agreement on the basis of international law in order to achieve an equitable solution
(United Nations 1982).

3 UNCLOS in Article 121 defines an island as a naturally formed area of land,
surrounded by water, which is above water at high tide. It further provides that the
contiguous zone, the exclusive economic zone and the continental shelf of an island
are determined in accordance with the provisions of this Convention applicable to other
land territory. The exception of the latter are rocks which cannot sustain human
habitation or economic life of their own and which, therefore, have no exclusive
economic zone or continental shelf (United Nations 1982).
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and other features into full-fledged islands in order to produce an EEZ
extending 200 nautical miles (CFR 2017). Therefore, the PRC is claiming its
rights over and around islands that cannot naturally support habitation, as
well as building new ones to expand the area that would be under its
sovereignty.

These actions go against UNCLOS, which states in Article 121, paragraph 3
that ‘rocks which cannot sustain human habitation or economic life of their
own shall have no exclusive economic zone or continental shelf.
Unsurprisingly, China’s position and operations have complicated Beijing's
relationships with its neighbours, which also have claims in the region. As a
result, the disputes have escalated tremendously, leading to situations where
vessels have been sunk, and military exercises have been performed to
assert sovereignty (EIA 2013).

The Philippines

Manila’s claims are both legal and historical over the Scarborough Shoal and
the Kalayaan Island Group (KIG), which is comprised of 50 features of the
Spratly islands (Rosen 2014). These claims clash with China’s declarations of
ownership. In 1956, the Philippine government began explorations in the
SCS, legitimizing those by claiming that the islands and the shoal were terra
nullius, or no man’s land, and furthered it by occupying several of the Spratly
Islands and naming them the Kalayaan Island Group. In addition, the
Philippines declared the aforementioned islands and shoals as a special
regime of islands that, in spite of being distinct from the rest of the Philippine
archipelago, belongs to Manila (EIA 2013).

Under the provisions of UNCLOS, Philippine sovereignty appears stronger,
because an EEZ can be declared up to 200 nautical miles from the baseline.
Both groups of islands are 400 nautical miles closer to the Philippines than to
China, are within the Philippines EEZ and are recognized as such under
UNCLOS. In spite of being consistent with the provisions of UNCLOS, China,
Malaysia, and Vietham have objected to the Philippines’ claims, which led to
an increase of tensions in the SCS (CFR 2017).

Attempts at Resolution: UNCLOS and South China Sea Arbitration

In the attempt to find a peaceful resolution, bilateral and multilateral
agreements were pursued by the claimant parties, and some were signed.*

4 In most cases, the parties involved were China and ASEAN. Agreements regarding
peaceful coexistence in the region were attempted. One of them was the 2002
Declaration on the Conduct of the parties in the South China Sea, in which the parties
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Due to the scope of this chapter, we will forgo the investigation of such
agreements, and hereby examine the UNCLOS mechanism for dispute
settlement and its role in the SCS conflict.

United Nations Convention on the Law of the Sea

The first call for a ‘constitution of the seas’ was brought forth on 1 November
1967 by Arvid Pardo, then Ambassador to the United Nations. In his speech
at the General Assembly, he addressed the issues of emerging rivalry
between states, which was spreading to the oceans; the pollution of the seas;
the conflicting legal claims and their collateral effects on stability and order;
and the potential richness of the seabed (United Nations 1967; United
Nations 1998).

After three UN conferences on the Law of the Sea, UNCLOS was created.
The UNCLOS IIl came into effect on 14 November 1994 precisely 21 years
after the first meeting and one year after ratification by the sixtieth state
(GRID-Arendal 2014). To date, there are 168 state-parties to the agreement
(United Nations 2020). One of the main purposes of UNCLOS Il is to
strengthen peace, security, cooperation, and friendly relations among all
nations in conformity with the principles of justice and equal rights (United
Nations 1982). The unique dispute resolution system under UNCLOS is one
of the most notable features of the Convention.

Dispute Resolution Mechanism under UNCLOS

Professor Natalie Klein, dean of Macquarie Law School in 2014, started her
assessment of the 20 years of dispute settlement under UNCLOS stating that
one should always reach for the stars, and if one only reaches the rooftops,
then at least one had gotten off the ground (Klein 2014). Such ambition can
be found in the idealized version of the dispute settlement mechanism of
UNCLOS, once it aimed to be compulsory and indispensable to the solution
of all maritime disputes. The result was a politically realistic system with
various dispute settlement means, exceptions and limitations, but still
compulsory and indispensable to some disputes. Thus, it can be argued that
‘it is not possible to conclude that UNCLOS dispute settlement regime has
reached the stars, but we can have a healthy debate as to what level rooftop
has been reached’ (Klein 2014, 359).

reaffirmed their goal to commit to the principles and purposes of the UN and UNCLOS
Charters and recognized such principles as guidelines to the relationship among states
(ASEAN and PRC 2002, 1). It was expected that tensions would decrease and that the
conflict would end if all parties had followed the provisions of the Declaration. However,
this did not happen, as the states continued to press their territorial claims and
continued to seize each other’s fishing vessels (Bader 2014).



The Role of United Nations Convention on the Law of the Sea (UNCLOS) 12

The limitations and exceptions to compulsory dispute settlement were set out
in Part XV, Section 3 of UNCLOS (Churchill 2017). For instance, before
resorting to compulsory dispute settlement under Part XV, Section 2, the
parties had to first try to resolve their dispute by the means provided in Part
XV, Section 1. Articles 279-285 of said Section 1 lay out the obligation to
settle disputes by peaceful means. It gives parties the option to settle
disputes by any peaceful means® they choose; sets out a procedure for when
no settlement can be reached by the parties; refers to obligations under
general, regional, or bilateral agreements; sets out rules for conciliation; and
provides for the application of this section to disputes submitted pursuant to
Part XI - the Area (United Nations 1982).¢

Additionally, under Article 283 of UNCLOS, states have an obligation to
exchange views regarding settlement of disputes concerning the
interpretation or application of UNCLOS by negotiation or other peaceful
means. Furthermore, the parties shall continue to exchange views even when
the dispute has not been solved through peaceful means, but it requires
consultation on the manner of implementing the settlement (United Nations
1982).

Only after such attempts at dispute settlement have proven to be
unsuccessful can one resort to Part XV, Section 2 of UNCLOS, which sets out
rules for the resolution of disputes between State Parties arising out of the
interpretation or application of UNCLOS (Tribunal 2018). Pursuant to Article
287(1) of UNCLOS, when signing, ratifying, or acceding to UNCLOS, a state
may make a declaration choosing one or more of the following means for
settling such disputes:

* the International Tribunal for the Law of the Sea (ITLOS) in Hamburg,
Germany;,

» the International Court of Justice (ICJ) in The Hague, The Netherlands;

» ad hoc arbitration (in accordance with Annex VII of UNCLOS); or

* a “special arbitral tribunal” constituted for certain categories of disputes
(established under Annex VIII of UNCLOS).

The variety of choices for dispute settlement forums was a necessary
precondition for state parties to accept the compulsory jurisdiction, even more
so as they were unable to agree on a single forum (Churchill 2017).

5 Namely, Article 279 of UNCLOS clarifies that ‘peaceful means’ refers to settling any
dispute concerning the interpretation or application of UNCLOS in accordance with
Article 2.3 of the Charter of the United Nations where disputing parties shall seek a
solution by the means indicated in Article 33, paragraph 1, of the Charter.

& Which under Article 1 of UNCLOS means ‘the seabed and ocean floor and subsoil
thereof, beyond the limits of national jurisdiction.’
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Additionally, it is set out in Article 287(3) of UNCLOS that arbitration under
Annex VIl is the default means of dispute settlement in cases where a state
has not declared a preference for a dispute resolution mechanism available
under Article 287(1) of UNCLOS, or when a state has not made any
reservation or optional exceptions pursuant to Article 298 of UNCLOS.

Pursuant to Article 287(5) of UNCLOS, if the parties have not accepted the
same procedure for the settlement of disputes, the dispute can only be
submitted for arbitration under Annex VII. However, as stated above, there
are limitations and exceptions to the compulsory dispute settlement.

In Part XV, Section 3, Article 297, limitations and exceptions to the
aforementioned dispute settlement fora leaves a possibility for states when
signing, ratifying, or acceding to this Convention — or at any time thereafter —
to declare in writing that it does not accept one or more of the provided
procedures. Such a statement can be made with respect to one or more
disputes concerning maritime boundaries with neighbouring states or those
involving historic bays or titles, disputes concerning military activities, and
certain kinds of law enforcement activities in an EEZ and/or disputes over
which Security Council is exercising its duties under the UN Charter (United
Nations 1982; Churchill 2017)’.

It is also provided in Article 297 that there is no obligation for a coastal state
to accept referral by another state to legally binding dispute settlement
concerning the exercise of its rights in the fisheries and marine scientific
research (Churchill 2017). Nevertheless, some of the disputes that are
exempted from compulsory dispute settlement are subject to compulsory
conciliation. Hence, the compulsory dispute settlement system under
UNCLOS is one of its biggest assets, despite the difficult road travelled to
reach it.

Permanent Court of Arbitration (Tribunal) — South China Sea Arbitration

As mentioned above, a member state of UNCLOS may choose the ITLOS,
the ICJ, an ad hoc arbitration, or a ‘special arbitral tribunal’ to settle its
dispute. After failing to solve the dispute through negotiations, the Philippines

7 To date, only 54 of the 168 states parties to UNCLOS made such a declaration:
China, in 2006, and Malaysia, in 2009, are two of them. Their declarations excluded
disputes concerning interpretation or application of articles 15, 74 and 83 relating to
sea boundary delimitations, or those involving historic bays or titles, and by non-
acceptance of any of the procedures provided for in Part XV, Section 2 of the
Convention with respect to all the categories of disputes referred to in paragraph 1 (a)
(b) and (c) of Article 298 of the Convention (United Nations 2021).
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elected to bring its dispute against China on the SCS before the Tribunal. The
arbitration started on 22 January 2013 under the compulsory dispute
settlement provisions of UNCLOS. It is important to stress that UNCLOS does
not address the sovereignty of states over land territory which the Tribunal
itself has also underlined in the final award brought in the case at hand.

The arbitration deals with disputes between the parties regarding the legal
basis of maritime rights and entitlement in the SCS; the status of certain
geographic features in the SCS; and the lawfulness of certain actions taken
by China in the SCS. The Tribunal in its final award sorted the Philippines’
requests into four categories to be resolved:

1. dispute concerning the source of maritime rights and entitlement in the
SCS;

2. dispute concerning the entitlement to maritime zones that would be
generated under the UNCLOS by Scarborough Shoal and certain
maritime features in the Spratly Islands claimed by both the Philippines
and China;

3. series of disputes concerning the lawfulness of China’s actions in the
SCS;

4. to find that China has aggravated and extended the disputes between
the parties during the course of this arbitration by restricting access to
a detachment of Philippine marines and by engaging in the large-scale
construction of artificial islands and land reclamation at seven reefs in
the Spratly Islands.

From the beginning, China made it clear that it refused to participate in the
arbitration or to comply with the final award. China communicated this
position in public statements and in many diplomatic Notes Verbales, both to
the Philippines and to the Tribunal. Furthermore, in 2006, China made a
declaration to exclude maritime boundary delimitations from its acceptance of
a compulsory dispute settlement. This is one of the objections that China
expressed in its Position Paper on the Matter of Jurisdiction in the South
China Sea, sent to the Tribunal on 12 July 2014, where it offered an extensive
legal analysis of each of its objections and expressed its refusal to comply
with the Tribunal’s decision (PRC 2014).

In its Award on Jurisdiction and Admissibility, the Tribunal found that it could
not agree with China’s arguments and concluded that it indeed had
jurisdiction over the case. Moreover, even though China insisted that its
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communication should not be interpreted as participation, the Tribunal, during
adjudication, took all this into account.

The Tribunal overwhelmingly ruled in favour of the Philippines in the award
released on 12 July 2016. It concluded that, in the matter of China’s claims of
historical rights and its nine-dash line, China had no legal basis to claim
historical rights to resources within the sea areas falling within the nine-dash
line. The Tribunal found that China and other states had historically made use
of the islands in the SCS, but it found no evidence that China had historically
exercised exclusive control over the waters and their resources (Tribunal
2016).

The Tribunal also concluded that the Spratly Islands could not generate its
own EEZ because they were not inhabited and it was historically impossible
for them to be inhabited, and under the provision of UNCLOS: ‘[rJocks which
cannot sustain human habitation or economic life of their own shall have no
exclusive economic zone or continental shelf.” Thus, the Tribunal declared
that the areas are within the EEZ of the Philippines, stating that ‘those areas
are not overlapped by any possible entitlement of China’ (Tribunal 2016, 10).

Post-Award Developments

After the award was released, China continued to oppose the ruling and did
not recognize the award. The Chinese Ministry of Foreign Affairs stood behind
the state’s interpretation that since the Tribunal proceeded with the arbitration
despite China’s refusal to participate, this voided and nullified the award
(Philips et al. 2016). As such, the Chinese government stated that China’s
territorial sovereignty and maritime rights in the region remained unaffected
by the ruling.

In the Philippines, meanwhile, there was a reversal of policy. Following the
election of Rodrigo Duterte as president in 2016 on an anti-American, pro-
China platform, Manila declared that it wanted to ‘set the award aside’ and
renegotiate the dispute settlement directly with China (The Guardian 2016).
This capitulation to Beijing was an indication of Duterte’s ambition to boost
Sino-Filipino ties in a bid to attract Chinese investment (Camba 2018).
Duterte also stressed his intention to decrease the Philippines’ dependence
on the United States, going as far as to no longer consider America an ally,
and turning toward China for economic partnership (The Guardian 2016; BBC
2017).

However, in 2019, Duterte began to show signs of standing up to Chinese
forays into the Philippine territory, especially after tensions rose due to



The Role of United Nations Convention on the Law of the Sea (UNCLOS) 16

People’s Liberation Army Navy incursions and the gathering of Chinese
fishing vessels near the Philippines’ Pag-asa Island — the administrative
centre of the Kalayaan group and located 932 kilometres southwest of Manila.
Duterte declared tensions could escalate to armed conflict to protect the
island if necessary (The Guardian 2019). In 2020, Duterte delivered a speech
to the 75th UN General Assembly in which he expressed support for the
Hague’s ruling, stating that the award is ‘part of international law, beyond
compromise and beyond the reach of passing governments to dilute,
diminish, or abandon’ (Duterte 2020). Additionally, Duterte asserted that any
attempts by China to undermine the award would be rejected and fought off.
To support this position, the United States stated that in the event of an
armed attack, it would come to the Philippines’ aid, notwithstanding the
current shaken state of their relationship (Strangio 2020). These
developments, and the maintenance of claims by both China and the
Philippines, further complicate the chances for peaceful resolution of the
dispute.

Thus, the SCS disputes continue to rage on and to draw the attention of the
international society. This unresolved territorial feud has the potential to
escalate to armed conflict, which would bring insecurity and instability to the
region. Having in mind the importance of the region, it is of high priority to
settle this dispute peacefully, avoiding any kind of armed conflict.

Analysing the Dispute Settlement Mechanism under UNCLOS in South
China Sea

States are generally amenable to the UNCLOS system because it enables
them to retain control over the dispute and negotiate the conditions of a
resolution rather than to find themselves bound by strict rules of law.
Furthermore, the unpredictability of international litigation also favours
negotiation (Churchill 2017). As such, the choice between diplomatic means
of dispute settlement and settlement through litigation is a matter of
economic, political, and public reputation strategy. States will rarely choose to
litigate when they are aware the chances of losing the dispute are reasonably
high. Moreover, dispute resolution through diplomatic means is cheaper,
could be faster, and gives states enough space to mitigate the negative
publicity that could result from litigation (Churchill 2017).

Nevertheless, there are cases where negotiations have failed to generate a
settlement or to maintain an agreed-upon settlement as such. The disputes in
the SCS fall into the latter category®. The UNCLOS mechanism gives states,

8 Negotiations failed in maintaining bilateral agreements, such as the 2002
Declaration on the Conduct of the Parties in the South China Sea at the 8th ASEAN
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especially weaker ones, comfort and protection in cases where one of the
parties to a dispute — like China in the SCS — consistently insists on only
addressing disputes through bilateral negotiations, because it enjoys
significant advantages over other countries. It is notable that the Tribunal in
the award in the South China Sea Arbitration acknowledged the importance of
negotiation in dispute settlement, stressing that the parties were free to use
other methods of dispute settlement but only if those were in accordance with
international law (Nguyen 2018).

One of the advantages of compulsory dispute settlement mechanism is the
variety of dispute settlement forums from which states can choose, all of
which have positive and negative aspects. As seen, arbitration under Part VII
is a default dispute settlement mechanism in case disputing parties chose
different fora. Furthermore, arbitration is a forum more flexible than, for
example, the ICJ or ITLOS, since the appointment of arbitrators and decisions
about procedures and rules of arbitration remains under the control of the
disputing parties (Singh 2016). One of the main disadvantages is the high
financial cost of such arbitration, since both parties must pay high fees to
arbitrators and court registrars, pay to rent the premises in which proceedings
are held, and pay for secretarial and interpreting services. Another challenge
for arbitration is its perceived lower status when compared with other fora.
For instance, it has been argued that arbitration does not possess the same
prestige as the ICJ does, which is reflected in the higher rates of compliance
with ICJ decisions compared to arbitral tribunal awards (Singh 2016).

Such issues of non-compliance can be highlighted in China’s declared non-
participation, disobedience, and disregard toward the arbitral award issued in
the South China Sea Arbitration. It is indisputable that the award failed to
settle the dispute or mitigate its escalation. Nevertheless, it would be a
mistake to completely categorize it as a failure. The award has, for the first
time in international jurisprudence, provided clarification on the meaning of
historic rights claims and the regime of islands pursuant to Article 121 of
UNCLOS (Nguyen 2018, 105). Moreover, by rejecting China’s claims based
on the nine-dash line, the Tribunal has also showed its stance toward
excessive claims and reduced the maritime areas subject to the dispute. By
doing so, the Tribunal provided clarification of disputed areas and lawful
overlapping claims. This is important because, prior to the award, disputant
states in the region had not defined which features they believed were islands
and what maritime zones they are entitled to claim from such islands (Nguyen
2018, 104). Therefore, it is reasonable to expect that a significant number of
states will clarify their claims based on the definitions provided in the award.
Such can already be seen in Malaysia's 2019 partial submission, in which the

Summit in Phnom Penh, Cambodia, on 4 November 2002 (for more information, see
ASEAN and PRC, 2002; Bader 2014; Khoo 2016).
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state defined the extent of its northern and southern continental shelfs
(Malaysia 2017). In doing so, Kuala Lumpur showed implicit support to the
2016 Tribunal award and strengthened the Tribunal’'s stance. This could
consequently lead to more states doing the same and, at last, to some form of
dispute settlement.

Lastly, enforcement of and compliance with decisions made under
international law is not a new challenge. Nevertheless, history has shown that
sometimes the non-compliance rhetoric of a state does not always reflect its
actions and behaviour in the field, which indicates that lack of an enforcement
mechanism does not necessarily translate to non-compliance (Nguyen 2018).
Furthermore, even in cases where dispute settlement mechanisms have
failed to generate compliance or mitigate the escalation of a dispute, it still
provided some clarification on the interpretation and application of the
relevant provisions, which could be crucial in a final dispute settlement.

Conclusion

The South China Sea disputes have been shaping relationships among
nations for various decades. Not only are the states directly involved in the
disputes impacted, but also those outside of it, who have been trying to
reduce the tensions and find agreements on the multiple overlapping claims.
The abundant natural resources in the area and its strategic geography put
the disputes at the very centre of the states’ national interests. As presented,
the disputes are territorial, and the parties used historical (mostly China) and
legal arguments (Philippines, Brunei, Malaysia and Vietham) to support their
claims.

Throughout the years, there have been attempts to decrease tensions and
solve the SCS conflicts through bilateral and multilateral agreements. Due to
failure in the maintenance of such agreements, the Philippines took their
dispute with China to the Permanent Court of Arbitration, one of the UNCLOS
dispute settlement mechanism. The Tribunal found that the disputed area fell
within the Philippines’ EEZ, which made China’s claims legally and historically
unsubstantiated. However, China’'s refusal to recognize the Tribunal’'s
jurisdiction and final award highlighted the struggle of international law to
resolve the dispute. Nevertheless, this chapter presented that compulsory
adherence to the dispute settlement system and the multiple fora are two of
the advantages of the UNCLOS. However, such are challenged by non-
compliance and the lack of enforcing apparatuses within international law.
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Additionally, when negotiations are the preferred method of settling disputes,
such dispute resolution should definitely have a priority. However, it is
important to ensure that this kind of mechanism is used properly to give voice
and security to smaller states in the international arena. Hence, it provides a
balance to the power dynamics of the international system, once less-
influential states have the option of resorting to compulsory dispute
settlement fora under UNCLOS to resolve conflicts. Moreover, it was shown
that even when an attempt to settle a dispute through a judicial forum fails, it
may still create a significant legacy in form of interpretation and clarification,
which could lead to conflict resolution within and without such legal settings.

Figure 1.1. Maritime claims and UNCLOS exclusive economic zones (blue) in
the South China Sea. Source: Goran tek-en/Wikimedia commons.
https://upload.wikimedia.org/wikipedia/commons/4/4a/South_China_Sea
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Figure 1.2. States’ Individual Maritime Claims (IILSS 2021). Source
naturalflow/Flickr.
https://www.flickr.com/photos/70693287@N00/14221014032
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Figure 1.3. Nine-Dash Line Map attached to Note Verbale CML/17/2009
(PRC 2009). Source: United Nations/Wikimedia commons. https://commons.
wikimedia.org/wiki/File:China%27s_2009 nine-dash_line_map_submission
to_the UN.pdf
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The Role of ASEAN in the
South China Sea Disputes

LETICIA SIMOES

After the Cold War came to an end, the South China Sea (SCS) gradually
rose in importance in terms of international security. Several countries have
claimed islands, rocks, and adjacent waters there, and these claims are
fiercely disputed even today. The SCS is one of the most important sea lines
of communication (SLOCSs) in the world, strategically positioned in terms of
military and trade flow, and replete with marine natural resources, estimates
of which are likely to increase exponentially once the studies regarding oil
and gas resources in the region are complete and full extraction operations
are underway. Four of the primary claimants (Vietham, Malaysia, the
Philippines, and Brunei) are members of the Association of Southeast Asian
Nations (ASEAN). Of the two remaining claimants — the People’s Republic of
China (PRC) and the Republic of China (ROC) on Taiwan — Beijing has been
the most dangerous to ASEAN members, having been responsible for a
series of incidents since 1974. Hence, China’s counterclaims against the
ASEAN states, and its behaviour in prosecuting said counter-claims, will be
the focus of this chapter, as the specifics of the ROC claims are discussed in
separate chapter of this volume.

This chapter aims to analyse the position of ASEAN toward the SCS maritime
disputes. In the first section, we present a brief history of the process known
as the ASEAN Way, and the importance of the United Nations Convention on
the Law of the Sea (UNCLOS), and how this is connected to the SCS
disputes. In the second section, we show how ASEAN has reacted to the
disputes, either collectively or individually as member-states, as well as how
ASEAN members’ policies on the disputes influence the association’s
decision-making process. In this section we aim to answer this specific
question: What are the positions of ASEAN members, individually and as a
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whole, regarding the SCS disputes? In the third part we attempt to explain
ASEAN'’s behaviour regarding the SCS issue aiming to answer these
questions: Why has ASEAN failed to reach a common position, and how will
the ASEAN Way affect the association’s future development, in security
terms?

The ASEAN Way and the South China Sea Disputes

Using the Bandung Conference of 1955 as inspiration, many Southeast Asian
countries began attempting to establish supranational groups for regional
solidarity. The Philippines proposed an anti-communist group, and this would
be followed by many similar propositions from Manila. Most of these early
attempts had an ethnic or religious component, which ended up narrowing the
membership and not advancing the regionalisation project as quickly as
expected. However, all these movements showed an interest in moving the
region toward some sort of integration process (Ba 2009).

In 1961, despite a number of conflicts and rivalries deriving from a post-
colonial sense of nationalism, the Association of Southeast Asia (ASA) was
created, consisting of Thailand, the Philippines, and Malaya. In 1963, in the
same spirit of seeking cooperation and solidarity among the Malay race, the
Greater Malayan Confederation, or Maphilindo, was created, consisting of the
Philippines, Indonesia, and Malaya (now Malaysia). Neither effort stood the
test of time, however. Maphilindo failed to accommodate the rivalry between
two of its members, and the ASA was weakened due to the lack of official
relations between two of its three members. Once again, rival nationalisms
would stand in the way of a Southeast Asian regional association (Ba 2009).

In 1967, an agreement between groups devoted to transnationalism and to
forming an alternative type of regionalism enabled the creation of ASEAN.
This was aided by the emergence of new ways of thinking about concepts
such as nationalism and regionalism (Ba 2009).' At the time, regionalism and
nationalism were largely mutually exclusive, at least in the eyes of many
Southeast Asian leaders. ldeas of self-determination, national interest, and an
ethic of non-interventionism — so strong in the immediate post-colonial era —
were becoming allied to ideas such as unity, solidarity, and regional cohesion.
This meant there was a search to end the conflicts between nations in the
region, and led to the conditions necessary for a coalition of Southeast Asian
States to arise (Ba 2009).

' ASEAN was founded by the Bangkok Declaration in 1967. Its member countries are
Malaysia, Philippines, Indonesia, Thailand and Singapore (1967), Brunei (1984),
Vietnam (1995), Myanmar and Laos (1997), and Cambodia (1999).
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Because of those conditions, ASEAN was founded under the following
principles: non-interference; quiet diplomacy; no use of force; and decision-
making through consensus — in other words, the ASEAN Way (Hazmi 2009).
These principles have allowed the association, united through a regional
proposal, to have a loose enough framework to accommodate countries with
old rivalries so as not to threaten their continued sovereignty (Haacke 2002).

Today, the same ASEAN Way that was fundamental to the association’s
creation and establishment is responsible for hampering any emphatic action
from the group in the face of maritime territorial claims against its members in
the SCS. Those claims are directed connected to UNCLOS, created 15 years
after ASEAN'’s foundation and impacting at least half of its members.

UNCLOS and the ASEAN Way

In 1982, the United Nations Convention on the Law of the Sea resulted in an
agreement on the matter of nations’ responsibilities and rights on the world’s
waterways. The competing claims in the SCS region began in earnest after
World War 11, but it received a new boost after the launch of UNCLOS and the
promulgation of its rules governing the definition of territorial seas, exclusive
economic zones (EEZ), and continental shelves, which would enable
countries to expand their coastal territory and open new possibilities for the
exploration of natural resources and maritime patrols (Beckman 2014).

UNCLOS established parameters for the exploration of resources, freedom of
navigation, territorial rights, and dispute settlement. The treaty addresses
issues including coastal states’ sovereignty rights over sea territory and
airspace,’* and provides a conflict resolution mechanism in cases of disputes
based on overlapping claims. It entered into force in 1994, by which time the
Philippines (1984) and Vietnam (1994) had already ratified the treaty. Few
years later, Malaysia and Brunei (1996) ratified it. Other ASEAN members
have also ratified the treaty, including Indonesia (1986), Singapore (1994),
Myanmar (1996), Laos (1998) and Thailand (2011). Cambodia signed the
treaty in 1983 but never ratified it. China, which is not a member of ASEAN —
but which has extensive relations with the bloc and has intense maritime and
territorial disputes with them in the SCS — ratified the treaty in 1996.

UNCLOS is not the only mechanism through which to address ASEAN
members’ claims in the SCS. In 2002, ASEAN and China signed the
Declaration on the Conduct of Parties in the South China Sea (DOC) that

2 Territorial sea: 12 nautical miles (nm) from the land; contiguous zone: 12nm from
the end of a territorial sea; EEZ: up to 200nm from the land; continental shelf: up to
350nm from the end of a territorial sea. UNCLOS does not recognize claims based on
historical arguments when it comes to territorial seas or EEZs.
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applies the same principles as the 1967 ASEAN Charter to territorial disputes
and uses UNCLOS as a basis for dealing with claims and disputes between
ASEAN members and China. The DOC is a non-binding document, however,
and does not have a dispute resolution mechanism, leaving its signatories to
resolve their disagreements on a voluntary basis without taking the disputes
to international institutions. The DOC was unable to gather a common
position among ASEAN countries on China’s claims against ASEAN
members’ territory, due largely to those members having different interests in
the matter (Severino 2014).

Thus, without being able to move toward the desired Code of Conduct (COC),
which has been under negotiation since 1999, and which would be binding
and include dispute resolution mechanisms, the DOC remains an ineffective
instrument. China is the main obstacle to the adoption of a COC, since any
such code would restrict Beijing’s claims (Thayer 2012). Given the level of
tensions in the last few years, principally between the Philippines and China,
as well as between Vietnam and China, a new attempt was made in 2017 to
reach a basic agreement on the nature and scope of a new COC. In August of
that year, the foreign ministers of ASEAN and their Chinese counterpart
endorsed a framework for an updated version of a Code of Conduct for the
South China Sea largely based on the 2002 DOC. Despite the fact that it
specifically addressed conflict prevention and the assurance of freedom of
navigation, the draft of the document still indicates that it, like its predecessor,
would not be legally binding (Storey 2017).

The various disputes and claims in the SCS involve ASEAN members and
actors that have direct relations with ASEAN. Therefore, such disputes and
claims need to be analysed on an individual basis, but also on how they
influence ASEAN'’s decision-making, carried out through consensus.

ASEAN Members’ Individual Strategies.

The main claims in the SCS, defined as a semi-enclosed body of water,
involve the Paracel and Spratly Islands. While the Paracel archipelago has
been controlled by the PRC since 1974 and is claimed by Vietham and the
ROC, the Spratly Islands possess the greatest number of overlapping claims
in the region, with China and the ROC making claims against islands held by
Vietnam, the Philippines, Malaysia, and Brunei (Emmers 2003). A broad
overview of those claims is provided in Table 2.1.

ASEAN members have different individual positions on the SCS issue. Only
some members of the bloc are claimants, and among these there remain
some border disputes, even if China is not included. Meanwhile, the Chinese
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economic and political influence affects every ASEAN country, though this
effect is not homogeneous. Some members, especially non-claimants, put
more emphasis on the bilateral relationship with China, and are less
interested in negotiating with Beijing as a bloc. This effectively prohibits the
ASEAN members from unifying their influence in a joint effort to solve
territorial disputes collectively.

China’s Position and Claims in the South China Sea

China is the most active claimant in the SCS and has the most territorial
demands. The PRC government claims the SCS almost entirely, according to
the nine-dash line map that Beijing submitted to the United Nations in 2009
when the Philippines, Vietham, and Malaysia presented technical information
in order to make submissions asking for permission to extend their
continental shelf. The PRC government relies on a historical argument to
justify its claims over the islands and what the PRC sees as adjacent waters
(Beckman 2014).

China’s demands exceed the legal claims established by UNCLOS, even
though that treaty was ratified by Beijing. The PRC claims are based in a map
named ‘Map of Chinese Islands in the South China Sea,’” originally issued in
1947 and therefore pre-dating the existence of the PRC and based on
supposed historical rights dating back to the quasi-legendary Xia dynasty (c.
2070-1600 BC) — the very first dynasty to emerge in ancient China (Baumert
and Melchior 2014). The PRC claim based on this ancient inheritance is for
the entire area enclosed by the lines to be considered Chinese territorial
waters. This runs counter to the 12 nautical miles conferred by UNCLOS rules
on overlapping EEZ claims, territorial seas, and areas adjacent to several
other countries in the region. It is worth noting that China is not the only actor
in the SCS that is a signatory to UNCLOS and whose claims exceed what
that document establishes as legal.

ASEAN Members Claims in the South China Sea

Vietnam

The South China Sea is Vietnam'’s lifeline. The country has fought several
conflicts with neighbouring China over the years over the issue of sovereignty
in the SCS. Like the PRC, Vietnam’s claims include the Spratly and Paracel
Islands.

Sino-Vietnamese relations have historically been tense. Although land border
disputes between the two have been settled (Fravel 2008), the same cannot
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be said about their maritime disputes. The most contentious issue may be
that of the Paracel Islands, which were controlled by Hanoi until China seized
them during the Battle of the Paracel Islands (1974). Today, many of the
Viethamese claims overlap those of Malaysia and the Philippines. Vietham
joined ASEAN almost 20 years after its beginning and its influence as a major
player in the institution took a long time to solidify.

What differentiates the Vietnamese and Chinese claims, beyond the total
area, which in the case of Vietnam is slightly smaller, is that unlike China,
which demands every area as its own territorial sea, Vietham claims it as an
EEZ (Elmore 2013). In the case of Vietham, as with China, the region claimed
by that country is bigger than what would be allowed by UNCLOS.

Considering the threat posed by China, Vietham has not truly trusted ASEAN
as an effective tool for dealing with the SCS disputes. In fact, in the case of
the Spratly Islands, Vietnam leaned toward the internationalization of the
issue, seeking help from several organizations and asking for the participation
of other countries (including the United States, Japan, and India) in an effort
to establish a wide arc, based on the UNCLOS perspective, which if
successful would result in the dilution of Chinese power (Collinson and
Roberts 2013). Also, Vietnam tried to take the issue to international arbitration
in 2013, but this effort was blocked by China. At the same time, Vietnam has
been enhancing its military position and strengthening its Navy and Coast
Guard (Vuving 2014).

The Philippines

The Philippines does not claim the entire SCS, as do China, and to an extent
Vietnam, but Manila also extrapolates upon what UNCLOS stipulates as its
legal claims. The Philippines makes territorial demands of EEZs that
represent an effort to expand its fishing industry, as claims are concentrated
mainly in the abundant fishing zone area to the west of the country.

The Philippines launched territorial demands over some of the Spratly
Islands, which puts it in conflict with China and Vietham. The presence of
Philippine fishing vessels in areas also claimed by China has been the
catalyst for much of the confrontation between the two countries (Elmore
2013).

The Philippines was the first ASEAN member to be directly affected by
China’s military expansion in the SCS, and Manila appealed to the
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organization to help deal with the issue in 1995.° The Mischief Reef Incident
of 1995, in which China built an installation on the Philippine-owned Mischief
Reef, resulted in a remark included in the 1995 ASEAN Foreign Ministers’
Meeting (AMM) Joint Communiqué condemning the unilateral Chinese action.
Since then, the Philippines has employed many strategies to navigate the
SCS border disputes (Severino 2014); one of them is pressing ASEAN to
establish a Code of Conduct. As described above, this has only gone as far
as a weaker Declaration of Conduct, which is non-binding.

Another strategy is looking for outside support to reaffirm the use of UNCLOS
as the basic tool to achieve a solution. In 2014, taking a page from Vietnam’s
playbook of the previous year, Manila filed complaints in the Permanent Court
of Arbitration at The Hague against Chinese assertiveness in the region.
Despite a 2016 award that ruled in favour of the Philippines’ position, China
has so far refused to abide by the tribunal’s ruling. Moreover, since the
election of the China-friendly politician Rodrigo Duterte as president, the
government of the Philippines has declined to press its rights as conferred by
The Hague, and has largely adopted policies that are favourable to closer ties
with China. This has reduced conflict on the disputed areas and led to
Chinese promises of joint resource exploitation by both nations. Duterte’s
stance on the issue remains at odds with much of the electorate, as well as
the country’s political elite.

Malaysia

Malaysia’s claims in the SCS involve the waters surrounding the eastern
border of Peninsular Malaysia and East Malaysia (Sabah and Sarawak, on
the island of Borneo) (Mahadzir 2014). Kuala Lumpur has avoided levelling
too much public criticism at China, due in part to the influential ethnic Chinese
group in that country (in 2020, 22.6% of Malaysia’s population was classified
as Chinese, with 69.6% Bumiputera, or ethnic Malay), as well as China’s
outsized influence on the Malaysian economy (Kaplan 2014; Hirschmann
2021). Although Kuala Lumpur has always sought a unified ASEAN position
on the SCS border disputes, it has not shirked its responsibility to continue
modernizing its military force while strengthening its military and economic
ties with the United States (Mahadzir 2014).

Malaysia also makes EEZ claims over parts of the Spratly Islands, which
unlike the Philippines, Vietham, and China, are consistent the rules set down
by UNCLOS. However, Malaysia claims that the islands of the Spratly
archipelago that are within its EEZ should be considered Malaysian territory,

3 Although the Paracel Islands were seized from Vietnam in the 1970s, that country
only became part of ASEAN in 1995.
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which deviates somewhat from a strict reading of UNCLOS, as those islands
are not inhabited and therefore are not covered.

Brunei

Like Malaysia, Brunei is careful not to criticize China in public, although the
nine-dash line comes uncomfortably close to that country’s shores. Therefore,
its EEZ would be severely diminished if Chinese claims were considered
valid. Inside ASEAN, Brunei has supported a unified position on the issue, but
stresses much more the economic benefits of maintaining a relationship with
China rather than focusing on the occasional incidents of Chinese
belligerence against its neighbours in the SCS.

The only disputed feature for Brunei is Louisa Reef, although there is a
difference of opinion on whether it constitutes an island or a rock (Roach
2014). Brunei recognizes that the whole SCS issue should be solved using a
multilateral approach (Storey 2005). Some interpretations claim that Brunei,
in 2018, abandoned its maritime claims in the SCS in exchange for Chinese
funding (Hart 2018). However, there are researchers that still claim that while
Brunei maintains a low profile on the Louisa atoll issue, it has not necessarily
given up those bases (Tiezzi 2018). Due to the geographical proximity, there
are overlapping claims between Brunei's EEZ with the EEZ of Indonesia,
Malaysia, and the Philippines (ElImore 2013).

ASEAN Members Without Claims in the SCS

Indonesia

Indonesia is the biggest country in ASEAN, both by population and by GDP.
Therefore, it should be expected that it would undertake a leadership role in
steering the organization. That potential guidance suffered a setback with the
1997 Asian financial crisis and the fall of the Suharto government after three
decades in power. Since then, Indonesia has tried to play a tertiary role in the
many of the main issues in ASEAN, and the SCS disputes are no exception.

Even before the 1997 crisis or the 1995 Mischief Reef Incident, Indonesia had
already tried to defuse the security challenges involving the SCS. Not an
official claimant to any part of the disputed areas — although China’s nine-
dash line overlaps the Indonesian Natuna gas fields — Jakarta is more
concerned with maritime security and freedom of navigation. In trade terms,
China has invited Indonesia to be an essential part of the so-called Maritime
Silk Road (Tiezzi 2014).
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Indonesia does not have disputes with China in the SCS, and its demands
are within the stipulations prescribed under UNCLOS as legal, and are solely
for economic purposes. Indonesia’s EEZ is very close to those of Brunei,
Vietnam, Malaysia, and the Philippines, however (EImore 2013). On the other
hand, it is important to highlight that tensions with Beijing have been rising
due to constant incursions into the area by Chinese vessels caught fishing
illegally in the waters off the Natuna Islands. According to Jakarta, these
islands are located within the country’s 200-nautical-mile EEZ. However, this
area overlaps with the southernmost dash in China’s nine-dash line. So far,
Indonesia has adamantly refused to recognize that the area is in dispute. At
the same time, it has disclosed videos showing the sinking of Chinese fishing
boats and beefed up its maritime forces to keep Chinese fishermen out of the
area (Chew 2021).

Singapore

Although Singapore is a small city-state, it represents a potent diplomatic and
military force among ASEAN members due to its high GDP per capita (Kaplan
2014). In the SCS disputes, Singapore adopts a conciliatory tone — a position
that is helped by the fact that it is not directly affected by the disputes.
Singapore has close military ties with the United States, however, and
defends maritime security and freedom of navigation in the area.

Thailand

Due to Bangkok’s strong economic ties with China and the fact that it has no
claims in the SCS, Thailand usually adopts a soft approach toward SCS
issues, and refrains from blaming China.

Laos and Myanmar

Like Thailand, both Laos and Myanmar enjoy major economic ties with China.
Moreover, they share borders with that country. Since they are not party to
any disputes in the SCS, they therefore usually defer to Chinese pressure
and assist in deflecting attempts by other ASEAN members to introduce harsh
remarks against Beijing in the association’s reports and communiqués.

Cambodia

Not located in the SCS, Cambodia strongly supports China due to economic
ties and as a tool to minimize Hanoi's influence, Phnom Penh’s main
geopolitical rival. In practice, Cambodia has been the main supporter of
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Chinese discourse within ASEAN, especially when the discussion turns to the
DOC and COC. Cambodia supports China’s desire for a more flexible
document to govern the approach to disputes and overlapping claims in the
SCS (Thayer 2012).

Bilateral relations between Beijing and Phnom Penh are not new, and there is
cooperation between the two countries in the political, economic, cultural, and
military realms. This approach has recently been called the Comprehensive
Strategic Partnership of Cooperation between the People’s Republic of China
and the Kingdom of Cambodia (Siphat 2015).

For China, Cambodia is a central ally in Southeast Asia. For Cambodia, China
is the main source of foreign assistance as well as foreign capital. In addition,
the Chinese have become managers and investors in Cambodian state-
owned enterprises and bilateral economic interactions have increased, which
may explain Cambodia’s support for China in matters related to the disputes
in the SCS, including in the ASEAN decision-making process (Siphat 2015).

Countries’ Influence in ASEAN'’s Decision Making

ASEAN'’s decision-making is done by consensus at annual meetings such as
the aforementioned AMM. The association’s loose structure, which is an
essential component of its success and indeed its very genesis, derives from
the ASEAN Way, and while it can be seen as an asset, it is as a weakness.

The member states of ASEAN usually focus strongly on their individual
priorities, and with few exceptions are not really reaping the benefits (or the
costs) of being part of a supranational organization. To analyse the
association’s decision-making process, seven important ASEAN meetings
that dealt with difficult decisions regarding the SCS disputes will be examined.

The 1992 25th AMM, Manila

Issued in the Philippine capital, the Manila Declaration (ASEAN 1992), while
vague, called for a peaceful resolution of any territorial disputes in the SCS
and for cooperation in many areas, along with a Code of Conduct to be
further developed. The conference took place against the backdrop of rapid
Chinese militarisation, its assertive behaviour around the Spratly Islands, and
Beijing’s passage on 25 February 1992 of the Law of the People’s Republic of
China on the Territorial Sea and the Contiguous Zone, which essentially laid
claim to the entire SCS. Indonesia and the Philippines (as chair and host of
the meeting, respectively) wanted to deal directly with the issue, but Malaysia
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and Brunei resisted the issuance of a more assertive statement that might
have raised Beijing’s ire. Since there were only six members in attendance at
that conference, and the consensus of opinion was that Chinese opposition to
the meeting could derail it, the watered-down declaration that was issued
after the meeting, while calling for restraint and joint exploration, completely
omitted any mention of the issue of sovereignty (Emmers 2003; Garofano
2002).

The 1995 28th AMM, Bandar Seri Begawan

After the political weakness exhibited at the Manila AMM, things slowly began
to improve. Three years later, member countries of ASEAN exhibited the
capacity to work together, especially with Vietham newly installed as the
seventh ASEAN member after having suffered at the hands of Chinese
aggression in the Mischief Reef incident described above. This time, the
incident was not ignored, but made it into the text of the Joint Communiqué
(ASEAN 1995), though the representatives from Hanoi had to exert significant
pressure to accomplish this (Emmers 2003). The other members in
attendance claimed the incident was irrelevant; their governments having
been placated by Chinese promises that it was a one-time thing, and would
not happen again.

The 2002 35th AMM, Bandar Seri Begawan

While the quest for a Code of Conduct has been underway since the 1992
Manila Declaration, and the idea consistently received praise in successive
AMM Joint Communiqués, building up expectations that it would serve as the
ideal final step toward solving the SCS disputes once and for all, it has yet to
be achieved. An important step in this direction — some might say a
compromise — was made the following decade, however. In 2002, at the 35th
AMM hosted by Brunei, the idea of non-binding DOC was adopted, after
being proposed by Malaysian Foreign Minister Syed Hamid Albar.

The idea was designed to break the political deadlock between ASEAN
member states, which each had concerns and stipulations on what they
wanted to see in a COC. Vietnam, for example, wanted the code to
encompass the entire South China Sea, whereas Malaysia wanted to restrict
its scope to the Spratly Islands. No agreement could be reached on the
issues of new occupation and military exercises, either. Moreover, while the
Philippines pushed hard to validate a COC, Malaysia was against it on the
grounds that it would likely freeze any new construction on the disputed
features — a practice that Malaysia was engaged in. The non-binding
declaration not only represented a compromise, in the time-tested manner of
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the ASEAN Way, but China’s acceptance of the DOC hinted that Beijing might
be softening its stance against multilateral negotiations (having long
employed the divide-and-conquer approach of insisting on bilateral
negotiations) and could be enticed to work together with ASEAN (Mahadzir
2014; Emmers 2003; Thuy 2009).

The 2010 43rd AMM, Hanoi

Vietnam tried to use its position as chair of the meeting to internationalize the
SCS question, with the aid of the United States, which declared that it was
one of its diplomatic priorities and that it could play the role of mediator
(Collinson and Roberts 2013). China, of course, was upset at the notion. As
for the implementation of the 2002 DOC, Vietnam resumed the work of the
ASEAN-China Joint Working Group, but only after China (through Cambodia)
made sure that any activity or project would be duly reported to the ASEAN-
China Ministerial Meeting (Collinson and Roberts 2013).

The 2012 45th AMM, Phnom Penh

The 45th AMM marked the first time that ASEAN failed to reach a consensus
and did not issue a Joint Communiqué. The drafters of the document insisted
on including a paragraph elaborating upon the SCS disputes. Cambodia,
which was both host and chair of the meeting, vetoed the move, blaming the
Philippines and Vietnam for the failure to reach a consensus. During the
meeting, the Filipino representative spoke of the Chinese expansion and
aggression since the 1990s, and how Beijing’s actions were disrespecting the
DOC and the principles of UNCLOS. The Vietnamese representative
described his worries about the Chinese imposition of the nine-dash line and
mentioned violations of Viethamese sovereignty and jurisdiction over its
territorial waters, EEZ, and continental shelf (Thayer 2012). Both Vietnam and
the Philippines asked the meeting chair to include in the final Joint
Communiqué mention of the Chinese aggressions in these two cases, but
Cambodia refused. In addition to Cambodia, Thailand, Brunei, Laos and
Myanmar were also against mentioning the SCS aggressions, since it could
jeopardize peaceful relations between ASEAN and China, and hence imperil
regional stability. On the other hand, the Philippines, Vietham, Singapore,
Indonesia, and Malaysia insisted that a paragraph be included in the Joint
Communiqué remarking on the incidents.* With that split decision, and amid
acrimonious debate, no Joint Communiqué was issued that year.

4 This vote tally was achieved after reading Thayer’s (2012) transcripts of the Meeting
and interpreting each Minister’s position. Nevertheless, it should be stressed that,
according to Thayer, ‘each of these documents was provided to the author by sources
that must remain confidential’ (2012).
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The 2014 47th AMM, Nay Pyi Taw

At the meeting in Myanmar, Indonesia supported Manila’s requests for a
freeze on activities that would escalate tensions in the SCS, the completion of
COC, and the use of international arbitration to settle disputes (Tiezzi 2014).
The Joint Communiqué was detailed over the issue and expressed serious
concerns about the situation. Nevertheless, the ASEAN position was much
less assertive than what the Philippines and Vietnam had hoped for, as both
countries had been embroiled in incidents involving Chinese incursions into
what they considered to be their waters.

In Vietham’s case, China had deployed its Hai Yang Shi You 981 oil platform
to waters near the disputed Paracel Islands in South China Sea, and while
Vietnamese vessels attempted to prevent the platform from assuming a fixed
position, Chinese ships began ramming into them and firing water cannon.
The incident came to be known as the Hai Yang Shi You 981 standoff, and led
to anti-Chinese protests in Vietham that escalated into riots. Meanwhile,
tensions between the Philippines and China had been escalating as well,
after the arrest by Philippine law enforcement of 11 Chinese poachers for
harvesting endangering turtles, even as China had been using its Salami
slicing tactics to drive Philippine fishermen away from disputed areas (The
Guardian 2014).

The 2020 53th, AMM, Vietnam — Video Conference

The Joint Communiqué, despite the escalation of the COVID-19 pandemic,
was very similar to the 2019 Joint Communiqué and indicated that the search
was still on for a full implementation of the DOC. It emphasized the
importance of cooperative relations between China and ASEAN and the
efforts made to continue the second reading of the Single Project of the COC
Negotiating Text, which started the previous year. However, there were
moments of tension as activities in the SCS were raised at the meeting, which
displeased certain states and raised tensions.

External ASEAN Member’'s Influence in ASEAN’s Decision-Making
Process

Until 1984, the five original members of ASEAN shared a number of
characteristics, one of which was staunch anti-communism, with led to a deep
distrust of the PRC’s expansionism. This pattern continued with Brunei, a
former British protectorate, but after the Cold War, such a stance became less
important, at least in ideological terms. Nevertheless, the fear of uncontrolled
Chinese expansionism subsisted and was taken seriously by the ASEAN’s
hard-core original members.
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This changed with the admission of Vietham, Laos, Myanmar, and Cambodia
— all of which are either communist, authoritarian, or some mixture thereof —
into the group, blending the core’s relatively waning mistrust of Beijing with
the newcomers’ deep economic and political dependence on China. Even
hard-core members, such as Thailand, gradually softened their position
toward the PRC, as they enjoyed soaring trade and investment with China
and were not SCS claimants.

It is worth mentioning that ASEAN’s geographical concentration was
diminished somewhat after the entrance of Laos, Myanmar, and Cambodia,
which do not have a shoreline on the SCS, while all of the other seven
members (with the exception of Thailand) have at least some manner of
maritime border there. It is not random chance that Laos, Myanmar,
Cambodia, and Thailand tend to vote more often for a compromise with
China.

ASEAN’s Behaviour in the South China Sea: The Lack of an Assertive
Position

ASEAN has been successful in bringing peace to a troubled region since its
inception in 1967. The ASEAN Way transformed Southeast Asia ‘into a de
facto security community, where it is almost inconceivable for any member-
nation to wage war against another. Preventive diplomacy and cooperative
security are the name of the game in ASEAN. However, when it comes to the
SCS disputes, involving ASEAN members and China, the regional body has
yet to craft an optimal response’ (Heydarian 2015, para 11).

ASEAN and its own unique take on regionalism cannot be fully explained by
classic regional integration theories such as neofunctionalism (Haas 1958) or
regime theory, (Kasner 1982) or through newer approaches such as
institutional bargaining (Aggarwal and Koo 2008; Aggarwal and Dupont 2005).
Nevertheless, those theories can give us interesting insights into the reasons
behind ASEAN's lack of assertiveness on the issue of the SCS disputes.

It was the activities of various interest groups pushing integration, as
presented by Ba (2009) that were instrumental in ASEAN’s creation in the first
place. At the regional level, these interest groups’ activities were mostly
connected to trade and economic issues. The role of governments is much
more important than the role of supranational institutions; mainly because of
the dynamics of the ASEAN Way. As for the region’s political parties, they did
not carry any weight when it came to the establishment of ASEAN’s brand of
regionalism. All of these elements are central to classic neofunctionalist
theory to explain the success of regional integration inside and outside
Europe (Ruggie et al. 2005).
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The creation of supranational institutions and organizations inside of a bloc is
a central characteristic of neofunctionalist theory. ASEAN does not possess
supranational institutions because supranationalism requires that the
supranational organization have enforcement power over its members, which
is absent in ASEAN.

The mechanism of loyalty transfer presented by Haas (1958) as the last step
in neofunctionalist theory is the furthest ASEAN is from, and the reason for
this is very well exemplified in the SCS disputes. Even with the economic
integration that ASEAN has experienced, there will not be loyalty transfer
from the national to the supranational level. First, this is because in ASEAN
there is no supranational organization in the strict sense of the term. Second,
ASEAN members have old but latent rivalries that would act against any such
identification. The third reason is that member-states are not ready to give up
any part of their sovereignty to the supranational level.

In the case of the SCS disputes that ASEAN members have with China,
ASEAN behaviour and actions are weak. This is not only because of the
ASEAN Way, but also because of the individualist positions of the
association’s members and their fear of giving over any sovereignty to the
kind of strong regional institutions, led by ASEAN, that could represent their
interests in such negotiations.

Analysing ASEAN'’s position through the lens of regime theory (Krasner
1982), we can assume that principles, norms, rules and decision-making
procedures within an institution help actors’ expectations converge in a given
issue-area. In the case of the SCS disputes, it can be said that, after more
than 20 years trying to craft a common, assertive position to solve the
problem, ASEAN has achieved little. The disputes still stand, even among
some of its own members. This is worsened by the intractability of the
Chinese stance.

In this sense, ASEAN exhibits discernible principles: striving for the stability of
the region, usually through the non-use of violence. But the ASEAN Way, with
its loose approach to most of the matters concerning members’ individual
positioning vis-a-vis the organization, is a rarefied set of norms, which offers
little in terms of obligations and in terms of rights, especially as regards
security issues. That is, any specific problem menacing one or some of the
members is not necessarily seen by the others as a problem for the whole
organization.

Such a loose set of norms results in a lack of rules, and therefore hampers
the organization’s ability to elaborate prescriptions for action. In fact, the most
common decision taken by ASEAN in dealing with SCS disputes has been to
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exhort all the claimants to calm down, abide by the DOC, and await the
coming of the COC. With this porous institutional architecture, the decision-
making process does not seem well-enough equipped to cope with problems
like the SCS disputes.

Unlike what regime theory would suggest, these decision-making procedures
achieve a limited collective choice in ASEAN, since it is so heavily influenced
by each member’s individual interests. In this manner, it stands in the way of
the formation of a real regime, according to the theory. With this dynamic, it is
no surprise that those ASEAN members that are claimants in the SCS
disputes have started looking for other alternatives, outside the association
itself.

Interpreting ASEAN and its position regarding the SCS disputes through the
institutional bargaining approach is interesting. Institutional bargaining tries to
measure the degree of integration in different processes and institutions, and
can be applied to understanding different situations that a group as ASEAN
has to face. This is why there is weight given to factors such as number of
participants, strength, and institutional delegation — factors that can be
objectively measured (Aggarwal and Koo 2008; Aggarwal and Dupont 2005).

In terms of participants, ASEAN has doubled in size since its inception — from
the original five members to ten. Although in theory, this should lead to a
more robust institution, in the case of ASEAN it has wrought a worsening of
the decision-making process. After all, ASEAN employs a consensus-based
procedure to reach decisions. Therefore, building a consensus with ten
members is more difficult than it is with five.

Therefore, by this factor alone, the greater number of participants would
make it more difficult to reach consensus. But the presence of members that
are influenced by China, due to its economic and political power, only
worsens the prospects for swift and assertive decision-making, especially in
issue areas where a security problem might arise that would affect China or
its interests. So, in terms of the number of participants, the enlargement only
brought greater inefficiency and an inability to achieve a more assertive
solution, at least regarding the SCS disputes.

From the perspective of strength, which includes the degree to which
agreements are binding, the ASEAN Way surely harms — or at least does not
help — the interests of ASEAN members when dealing with the SCS disputes.
Individual interests are put ahead of collective ones and any enforcement is
hardly conceivable. This feature demonstrates that if the ASEAN Way was the
innovation needed to heal a rivalry-stricken developing region in the 1960s, it
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has since become a clear obstacle to tackling security issues derived from
foreign pressure.

As to the issues described by Aggarwal and Dupont (2005), institutional
delegation is minimal, which promotes almost no autonomy of institutional
organs. That lack of autonomy, and investing too much decision-making
power in the ASEAN Ministerial Meetings and Summits, only highlights the
importance of the latter. As we have seen, however, the SCS issue has been
systematically swept under the rug due to the characteristics of the process
already described.

Conclusion

ASEAN has been successful in diluting security rivalries between members
and avoiding new conflicts among them. But the deepening of the integration
process came in the economic area. In other areas, like cultural relationships,
anti-piracy measures, and disaster management, there has been only tepid
development. In political terms, the process has somehow stalled, especially
in terms of achieving common guidelines to deal with critical problems
derived from external pressure. In those cases, it seems that it is not the
organization’s cohesion or consensus which is important to most countries,
but rather their individual interests.

ASEAN can be described as an inward-looking institution, in political terms,
looking to ease internal tensions. Therefore, it is not surprising that it faces
many problems when trying to deal with external confrontations. As Heydarian
points out, ‘when it comes to the SCS disputes, involving ASEAN members
and China, the regional body has yet to craft an optimal response [...] ASEAN
isn’t equipped with the legal mandate and bureaucratic capacity to enforce
compliance with regionally accepted principles and rules’ (2015, para 12).

The ASEAN Way was instrumental in creating ASEAN from scratch by putting
together regional concepts and national issues to reach a stable political
environment in Southeast Asia. But this characteristic is an obstacle to
enforcing common views about external pressures.

Moreover, ASEAN has not been successful in solving the border disputes
among its members, and even less successful in dealing with the border
disputes between those members and China. Full implementation of the
DOC, which would ideally lead to a COC, seems infeasible in the short term.

Finally, we can answer the three questions presented at the beginning of this
chapter, and which are central to understanding ASEAN’s dilemma. The
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position of ASEAN'’s ten members regarding the disputes in the SCS are quite
different, and vary slightly according to their geographical position (how close
they are to the SCS), their territorial or economic claims in the region
(balancing defence and economic concerns) and the type of relationship they
have with China. This wide variation in conditions also directly impacts the
association’s position on how to address the conflicts in the SCS. This
posture is linked to the ASEAN Way which, due to its very nature, leads to a
reinforcement of individual interests over collective or supranational ones.

As for the last two questions, it is worth mentioning that the many different
positions on the disputes and the loose structure of the association that
prevents ASEAN from taking a more assertive stance on issues related to the
SCS. In this sense, the ASEAN Way will very likely continue to weaken the
association in terms of security and defence, despite its strength in
establishing economic and socio-political ties in the region, thus forcing its
members to seek other mechanisms, outside of the institution, to deal with
such matters.

Table 2.1. Number of occupied features in the disputed Spratly Islands,
Paracel Islands and others (2021). Sources: Banlaoi (2009) and AMTI.CSIS
(2021)

Countries Spratly Paracel Others

Vietnam 21 - 6 (DK1 Stations)®
Philippines 9 - -

PRC 7 20 1 (Scarborough Shoal)
Malaysia 5 - -

ROC 1 - -

5 The Dich vu-Khoa (DK1), also called economic, scientific, and technological service
stations, are a series of isolated sea platforms built by Hanoi in the southern Spratly
Islands. The 14 platforms are steel structures that support logistics and living facilities
and are operated by the Vietnam Navy (AMTI.CSIS 2021).
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YOICHIRO SATO AND ASTHA CHADHA

The Senkaku Islands, controlled by Japan, are also claimed by the People’s
Republic of China (PRC), which refers to them as the Diaoyu Dao, as well as
the Republic of China (ROC) in Taiwan, which calls them the Diaoyutai Lieyu.!
Japan’s administrative control at present is facing a growing challenge from
the PRC's Coast Guard and other naval assets. The tacit diplomatic
stalemate, in which Beijing claims the islands but has neither brought an
international legal case against Japan nor mounted a kinetic attempt to seize
them that rises to the level of a casus belli, while Tokyo is refraining from
enhancing its administrative control yet denies the existence of a dispute
altogether, has continued to drift into competitive efforts over control of the
islands in the post-Cold War period. This chapter discusses the Senkaku/
Diaoyu island dispute between Japan and China and analyses it using
aspects of territorial and maritime sovereignty, international law, natural
resource exploration, and the role of the United States, as well as the
geopolitical implications of the same. The Chinese attempt to keep the United
States on the sidelines as a neutral party outside the conflict, while Japan’s
lobbying of Washington attempts to clarify the US commitment to the defense
of the islands through the bilateral alliance. The Sino-US rivalry that has been
growing since the administration of US President Barack Obama has
favoured Japan’s desire for rhetorical US support, but Japan has concurrently

1 Hereafter, the Japanese name will be used for general references to the island
group, but the Chinese name will be used in describing China’s claims.
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built its own maritime forces in order to balance against the increasingly
assertive Chinese activities.

A Diplomatic Context on the Question of Sovereignty

Sino-Japanese relations have been severely affected by bilateral disputes,
which range from their respective interpretation of history to national positions
on maritime and territorial conflicts. However, the dispute concerning
sovereignty over the Senkaku lIslands has, over the past few decades,
accelerated geopolitical tensions in the East China Sea (ECS). Presently
administered by Japan, the uninhabited islands of the Senkaku chain
comprise five islets — Uotsuri Island, Kuba Island, Taisho Island, Kitakojima
Island, and Minamikojima Island — and three rocks — Tobise Island,
Okinokitaiwa Island, and Okinominamiiwa Island (Hamakawa 2007).> Located
190 nautical miles away from the southwest coast of Okinawa, the Senkaku/
Diaoyu islands are in close proximity to China’s east coast (200 nautical
miles) and Taiwan’s northwest coast (120 nautical miles) (Pedrozo 2016).

These islands lie on the key sea lines of communication in the ECS, but only
became part of an intense Sino-Japanese maritime conflict in the late 1960s
after surveys by the United Nations Economic Commission for Asia and the
Far East announced that there may be massive oil and hydrocarbon reserves
off the Senkaku Islands (Chansoria 2018). Subsequently, in 1970-1971, the
PRC government claimed that the Diaoyu (Senkaku) Islands are historically
part of Taiwan, which China also claims as its own territory, making the
islands sovereign Chinese territory. Japan, meanwhile, cited legal assertions
based in international law as the basis for its sovereignty over the Senkaku
Islands, which it has enjoyed de facto control over since 1895 without any
complaints from China. The official position of the PRC is that ‘Diaoyu Dao is
China’s inherent territory in all historical, geographical and legal terms,’
according to historical evidence of the islands being administered as part of
Taiwan since the Ming and Qing dynasties (MOFA of PRC 2012). But Chinese
historical assertions are largely based on historical evidence, mainly under
three broad categories — the use and naming of the islands by China, the
jurisdiction of the islands during the Ming dynasty, and maps from the era
illustrating the islands as Chinese territory.

To support its claims, Beijing makes reference to records from the Ming and
Qing dynasties, including reports like Chen Kan’s record, dating to 1534, of
imperial Chinese envoys sent to Ryukyu for imperial-title conferring (Shi Liu
Qiu Lu), which mentions the route from China to Ryukyu, passing by ‘Diaoyu
Dao, Huangmao Yu, Chi Yu' until the land of Ryukyu marked by Gumi

2 China calls these formations Diaoyu Dao, Huangwei Yu, Chiwei Yu, Nanxiao Dao,
Beixiao Dao, Nan Yu, Bei Yu, Fei Yu, respectively (MOFA of PRC 2012).
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Mountain (today’s Kume Island). The Chinese claims hold that ‘Diaoyu Dao
and Chiwei Yu belong to China and Kume Island belongs to Ryukyu, and that
the separating line lies in Hei Shui Gou (today’s Okinawa Trough) between
Chiwei Yu and Kume Island’ (People’s Daily 2012). The waters surrounding
the Senkaku Islands were frequented by Chinese fishermen during that era.
Furthermore, in published maps like Hu Zongxian’s 1561 An lllustrated
Compendium on Maritime Security (Chou Hai Tu Bian) China has stated that
the Diaoyu Islands are illustrated in the Map of Coastal Mountains and Sands
(Yan Hai Shan Sha Tu) and the foundation of a coastal defense zone by the
Ming dynasty in the decade of the 1560s was a response to threats from
Japanese pirates, which China claims included the Diaoyu Islands
(Hamakawa 2007; MOFA of PRC 2012). The Qing court, according to the
PRC government, placed the Diaoyu Islands under Taiwanese jurisdiction (as
mentioned in A Tour of Duty in the Taiwan Strait or Tai Hai Shi Cha Lu) and
Chen Shoqui's 1871 Volume 86 of Recompiled General Annals of Fujian
(Chong Zuan Fu Jian Tong Zhi), held Diaoyu Dao among strategic coastal
defense zones under the jurisdiction of Gamalan (present Yilan County) in
Taiwan (Kerrigan 2012, 454-455). China has also referenced maps by
foreigners such as the Japanese writer Hayashi Shihei in 1785, French
cartographer Pierre Lapie in 1809, and the British Royal Navy in 1877 — which
all coloured the Diaoyu islands the same as Taiwan (MOFA of PRC 2012).

While Japan has not raised any objections to the Chinese naming of the
islands centuries earlier, it has cited international law, which dictates that the
discovery of an island or geographical closeness are not sufficient conditions
for asserting territorial sovereignty (Okinawa Peace Assistance Center 2016).
Japan has also questioned the validity of maps such as Hayashi Shihei’s
1785 lllustrated Outline of the Three Countries for lack of reason to believe
that the author’s intention was to draw the recognized territories of the era,
since Taiwan on that map is inaccurately shown less than half the size of
Okinawa’s principal island (Hamakawa 2007). Tokyo considers these maps to
be insufficient evidence, contending that the maps published during the era
do not state that the Senkaku Islands to the west of Kume Island were
affiliated with the Ming or Qing dynasties of China, and that their mere
presence on a map does not instate them as Chinese territory (MOFA of
Japan 2014). In a speech by then-Japanese Prime Minister Yoshihiko Noda in
2012, the Japanese stance was clarified: that the Senkaku Islands ‘are clearly
an inherent territory of Japan, in light of historical facts and based upon
international law’ (MOFA of Japan 2014; Noda 2012). Moreover, Japan denies
any ‘issue of territorial sovereignty to be resolved’ in relation to the Senkaku
Islands (MOFA of Japan 2016).

The Japanese Government, after incorporating the Ryukyu Islands into
Okinawa Prefecture, placed the Senkaku Islands in the same prefecture after
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1885 surveys (conducted according to the established methods of duly
acquiring territorial sovereignty under international law) showed the islands as
terra nullius, i.e., uninhabited with no sign of being under the control of any
state (MOFA of Japan 2014). Japan has provided documents to argue that,
indeed, the PRC recognised the Senkaku lIslands as part of Japanese
territory in the 1950s and 1960s, such as in a 1953 issue of the China’s
People’s Daily (Renmin Ribao), which reports on the populace of the Ryukyu
Islands (which includes the Senkaku/Diaoyu Islands) battling the US
occupation (People’s Daily 1953). This position is further evidenced by
Beijing’s silence on America’s use of the Senkaku Islands (Taisho Island and
Kuba Island) for firing drills, as well as a Chinese map publisher’s atlas in
1958 illustrating the islands as the ‘Senkaku Group of Islands’ under Okinawa
(MOFA of Japan 2010; Okinawa Peace Assistance Center 2016; Sakamoto
2016).

From the perspective of international law and mutual agreements, China
claims it was unfairly forced to cede the islands of Formosa, Pescadores, and
other islands under the Treaty of Shimonoseki in April 1895, and hence Japan
had renounced all claim and authority over those territories including the
Diaoyu Islands under the 1952 Sino-Japanese Peace Treaty (People’s Daily
2012).} Japan, on the other hand, has pointed out the lack of evidence in the
treaty or its Article 2 regarding the inclusion of Senkaku Islands in the ceded
territories (Treaty of Peace 1895), since the Japanese Cabinet’'s decision to
incorporate the Senkaku Islands into Okinawa Prefecture had been taken in
January 1895, before the signing of the Treaty of Shimonoseki (MOFA of
Japan 2014). Moreover, since Article 2 of the 1951 San Francisco Peace
Treaty does not discuss sovereignty over the Senkaku Islands, Japan claims
rights over those territories in the East China Sea (United Nations 1952).
However, since Article 3 of the Treaty of San Francisco places the Senkaku
Islands under US administration as part of the Nansei Shoto Islands,
administrative rights over all these islands only reverted to Japan after the
signing of the 17 June 1971 Agreement Between Japan and the United States
of America Concerning the Ryukyu Islands and the Daito Islands (Agreement
Between Japan and the United States of America 1971; United Nations
1952). Meanwhile, China never asserted sovereignty over these islands until
30 December 1971, after the discovery of petrochemical reserves, as

3 Japan renounced sovereignty over all territories it acquired in ‘acts of aggression’
under the San Francisco Peace Treaty of 1952. Neither the ROC government nor the
PRC government was invited to the San Francisco Peace Treaty, and consideration to
include the Senkaku Islands into the territories Japan must surrender was eventually
dismissed by the US negotiators (Hara 2012). Japan subsequently signed a separate
Sino-Japanese Peace Treaty in 1952 with the ROC government, but the Senkaku
question was not addressed there either. The treaty was voided when Japan switched
diplomatic recognition to the PRC government in Beijing in 1978.
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revealed in a declassified US intelligence report which concludes that ‘the
Japanese claim to sovereignty over the Senkakus is strong, and the burden of
proof of ownership would seem to fall on the Chinese’ (Central Intelligence
Agency 1971; MOFA of Japan 2013a; People’s Daily 2012). Beijing deems
Tokyo’s arguments invalid and the 1971 treaty illegal, and claims that the
United States ‘arbitrarily expanded the scope of trusteeship’ to include the
Diaoyu islands (MOFA of PRC 2012).

Inactive ownership of the main island of the Senkakus in private hands has
helped the Chinese and Japanese governments keep the issue low-profile, as
long as that was what they both wanted. After the Meiji Government had
allowed the placement of national landmarks on the Senkaku Islands in 1894
and incorporated them into Okinawa in 1895, the islands were leased to
Japanese entrepreneur Tatsushiro Koga for his bonito fish business, which
shut down three years later, and in 1978, the islands were sold to the
Kurihara family (Hiraoka 2005). After China developed an interest in acquiring
the islands, Beijing started testing Japanese resolve by sending quasi-private
fishermen there to challenge Japanese control of the waters surrounding the
islands. After about 100 Chinese fishing vessels congregated close to the
Senkaku lIslands, a Japanese nationalist group erected a lighthouse on
Uotsuri island, followed by another lighthouse in 1996, which was protested
by China and the ROC by raising their flags on the island. Japan responded
with a diplomatic protest and removal of the planted flags by its Coast Guard.
In 2002, the Japanese government leased the privately held Senkaku Islands,
in order to enforce its ban on private landing (Japanese or foreign) on the
islands in its effort to keep bilateral diplomacy under government control.
Following a collision between a Chinese fishing trawler and two Japanese
Coast Guard patrol boats inside the territorial waters of the Senkaku Islands
in September 2010, the Japanese government under Prime Minister
Yoshihiko Noda decided to nationalize the islands by purchasing them from
the Kurihara family in September 2012.#

The 2012 announcement by the Japanese government to nationalize the
Senkaku Islands incited violent protests in China outside Japanese diplomatic
missions (Lee and Ming 2012). China’s then-Premier Wen Jiabao stated that
‘the Diaoyu Islands are an inalienable part of China’s territory, and the
Chinese government and its people will absolutely make no concession on
issues concerning its sovereignty and territorial integrity’ (China Daily 2012),

4 Noda’s decision was prompted by an earlier decision by the then-governor of the
Tokyo Metropolitan government Shintaro Ishihara to start a donation campaign to raise
funds to purchase the islands. Ishihara’s conservative leanings led to speculation that
more provocative assertions of the sovereignty claim through activist landings and
construction of permanent structures would be forthcoming.
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and China deployed two maritime surveillance ships close to the Senkaku
Islands (Pedrozo 2016). The nationalization by the Japanese government
effectively put an end to a tacit bilateral management of the dispute. Ship
incursions into both the territorial and contiguous waters jumped after
September 2012, and they have remained high ever since (See Figure 1).
Moreover, since 2020, the number of hours that Chinese ships have remained
in the territorial waters has significantly increased (Yomiuri 2021), making the
Chinese presence more regular than it was during the 2012—-2019 period.

Broader Maritime Demarcation in the ECS

China and Japan have not demarcated their maritime boundary over the
broad entirety of the East China Sea. The location of the Senkaku Islands
within the overlapping zone between China’s extended continental shelf claim
and Japan’s exclusive economic zone (EEZ) claim places a complex legal
significance on the claims over the islands.

Article 121 (3) of the 1982 UN Convention on the Law of the Sea (UNCLOS)
states that ‘Rocks which cannot sustain human habitation or economic life of
their own’ cannot have an EEZ or a continental shelf (UNCLOS 1982, 66).
While Japan argues that the Senkaku Islands are not just rocks and therefore
do generate an EEZ and continental shelf, China has not stated an official
position on the matter (Pedrozo 2016). Japan defines its boundary as the limit
of its EEZ spreading to the west of the southern islands of Kyushu and
Ryukyu, but not using the Senkaku Islands as the baseline of its EEZ claim.
Meanwhile, China has defined its maritime boundary along its continental
shelf's natural extension.

Article 57 of UNCLOS states that the boundary of an EEZ may be up to 200
nautical miles from the baseline or to the median line in case of claims of
overlap from opposing coasts. Article 76 defines the extended continental
shelf, permissible to the lesser of a continental shelf’s end or 350 nautical
miles from the baseline (Sato 2020; UNCLOS 1982). Japan cites the median
line as the maritime boundary, while China cites the limitation of the extended
continental shelf as the boundary. This implies an overlap in Japan-China
claims of approximately 81,000 square miles in the ECS covering the
Senkaku/Diaoyu islands. After 1990, the issue became politically contentious.

Natural Gas Deposits in Overlapping Claims

Several gas fields have been discovered along the edge of the continental
shelf, and these fields have been a contentious issue between Japan and
China. China has installed gas rigs close to (but outside) the Japan-claimed
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median line. From Beijing’s perspective, the rigs are deep inside its own
extended continental shelf boundary. In 2004, Japan and China held their first
bilateral talks on the ECS disputes. Fearing that China would siphon off the
gas in case the fields spread across the median line, Japan requested that
China share its geological survey data. China refused, and instead
dispatched guided-missile cruisers to the area in 2005. This led to a tense
encounter with a Japanese patrol plane equipped with anti-ship missiles
(Sato 2017).

Japan has continued to protest China’'s extraction operations on the
contested Okinawa trough fields. Although in 2008, after the May summit
meeting between then-Japanese Prime Minister Yasuo Fukuda and then-PRC
President Hu Jintao, Tokyo and Beijing agreed to engage in joint gas
exploration in four ECS gas fields. Japan had earlier refused China’s
proposals of joint resource exploration and development so close to the
Senkaku/Diaoyu islands, previously made in 1990 and 2006 (Lee and Ming
2012), and it did so again in 2008. The 2008 agreement included one field on
the Japanese side of the median line for joint exploration as well (Nikkei
2015). Further negotiations over details of the terms for joint development of
the Shungyo/Chunxiao field dragged on, and while it halted production
activities in other disputed regions, China began unilateral development of the
Tianwaitian/Kashi gas field (Yoshida and Terada 2008). In 2010, after Japan’s
Coast Guard confronted a Chinese fishing trawler close to the Senkaku/
Diaoyu islands, China cancelled joint energy exploration negotiations (France
24 2010). In a September 2011 White Paper titled China’s Peaceful
Development, the PRC government stated that it had ‘made a constructive
proposal to shelve disputes and seek joint development and done its utmost
to uphold peace and stability in the South China Sea, East China Sea and the
surrounding areas’ (PRC 2011). That same year, Tokyo announced that the
Japan Air Self-Defense Force (JASDF) had had to scramble fighter planes
156 times in response to Chinese military activity around the Ryukyu Islands
(Japan Times 2012).

The dispute escalated in 2013 after China unilaterally established an air
defense identification zone (ADIZ) over most of the ECS, compelling aircraft
entering the zone to provide flight information to Chinese air traffic controllers
(Sato 2013), which Japan diplomatically protested as a violation of
international law and ‘extremely dangerous as it could unilaterally escalate
the situation surrounding the Senkaku Islands and lead to an unexpected
occurrence of accidents in the airspace’ (MOFA of Japan 2013b; Rinehart and
Elias 2015). Under the Obama administration, then-Secretary of State John
Kerry stated that the ‘unilateral action constitutes an attempt to change the
status quo in the East China Sea’ (Kerry 2013). Washington issued a
statement urging China to ‘exercise caution and restraint,’ and the then-
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Secretary of Defense Chuck Hagel affirmed that Article 5 of the US-Japan
Mutual Defense Treaty ‘applies to the Senkaku Islands’ (White 2013).

Meanwhile, Japan continued to protest China’s placement of exploration
platforms in the ECS — they had increased to 16 by 2012 — near Japan’s
proposed median line separating the EEZs, with then-Chief Cabinet Secretary
Yoshihide Suga stating ‘it is extremely regrettable that China is proceeding
with unilateral development in the area while the boundary between Japan
and China in the East China Sea is not yet fixed, despite (our) repeated
protests’ (Sayers and Kotani 2019, 4; Japan Times 2016). In its defense
White Papers between 2013 and 2015, Japan under the Prime Minister
Shinzo Abe’s administration had expressed the need to increase the defense
budget to JPY5.09 trillion (with a focus on strengthening protection of the
Senkaku Islands) as well as a reinterpretation of Article 9 of the Japanese
constitution that would enable collective self-defense by Japanese Self-
Defense Forces (Ministry of Defense 2015).

One comforting factor is that China and Japan have agreed not to enforce
their respective fishery rules in the overlapping part of their maritime claims
against the other’s fishing boats. The ongoing lawfare within the territorial
waters of the Senkaku Islands notwithstanding, the two countries have largely
abided by this agreement in the broader ECS.

Shifting Strategic Context

The dispute over the Senkaku/Diaoyu islands is being played out not only
within the realms of history and law, but it is also entangled with the
geopolitical strategic stances of Japan, China, and the United States. Tokyo
and Beijing have taken differing approaches to the Senkaku Islands dispute in
the East China Sea, and the US position on this dispute has been seemingly
oscillating. Japanese policymakers have lobbied successive US
administrations for explicit support for Japan’s claim to sovereignty, but
Washington has consistently stopped short of doing so by simply recognizing
Japan’s ongoing administrative control, without releasing an explicit statement
on the applicability of the bilateral defense treaty to the defense of these
islands. The Sino-Japanese conflict over the Senkaku/Diaoyu islands had
continued to intensify politically, with the increased assertion of sovereignty
from both sides. In the past, China and Japan have tacitly refrained from
taking actions that the other may see as provocative and altering the status
quo (Kaseda 2017).° Although the maritime and air-defense assertions in
more recent years can also be viewed in terms of political rituals for domestic

5 The Chinese claim that then-Prime Minister Kakuei Tanaka admitted the existence
of a dispute and agreed to shelve it during his visit to Beijing in 1972, however, this has
not been substantiated by official diplomatic records of the Japanese government.
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consumption within each country, the acts are increasingly regularized on
both sides and more explicitly tied with logging the actual exercise of control.
The grey-zone challenges posed by Chinese Coast Guard ships have been
largely non-combative but grave enough to potentially spark conflict in the
contested areas.® Japan fears that the Chinese Coast Guard ships may
attempt to stop and board Japanese fishing vessels inside the territorial
waters around the islands, presumably to register a record of law
enforcement, but possibly also to draw out an overreaction from Japan in
order to open a path to further escalation. Incidents of Chinese Coast Guard
vessels chasing Japanese fishing boats in 2020 and 2021 have been met by
a Japanese Coast Guard patrol boat placing itself between the Chinese ships
and the fishing boat to deter any enforcement action by agents of the Chinese
government (Japan Times 2020). In this context, the new Chinese Coast
Guard Law of 2021 authorizing the country’s patrol boats to fire upon foreign
patrol boats and fishing vessels has elevated the risk of escalation and
accidental clashes (Tan 2021).

Moreover, Chinese military vessels have been actively operating in the
contiguous waters around the islands. For instance, in June 2016, a Jiangkai
I-class frigate operating around the Senkaku Islands became the first
People’s Liberation Army Navy (PLAN) combatant vessel to enter the area,
and in January 2018 Japan confirmed the submerged transit of a PLAN
submarine around the Senkaku Islands, though Beijing did not acknowledge
the latter (Ministry of Defense 2020). The lifting of the annual summer ban on
the Chinese fleet’s fishing in the East China Sea by the PRC in August 2020
raised tensions over its consequences for the Sino-Japanese Senkaku/
Diaoyu islands dispute, and was followed by a joint naval exercise by US and
Japanese naval forces in the East China Sea (Sato 2020). The United States
continues to have concerns about the Senkaku/Diaoyu islands dispute owing
to the US-Japan Treaty of Mutual Cooperation and Security of 1960,
according to which aggressive provocations by Beijing could compel
American defense actions under Article 5 of that treaty. Japan is increasingly
aware that it must shoulder the primary responsibility for the defense of the
Senkaku Islands against all possible scenarios including a grey-zone attack,
such as landing and occupation of the islands by disguised and armed
Chinese fishermen (Eldridge 2020). It is when China accomplishes an
occupation of the uninhabited Senkaku Islands before US forces can respond
that the alliance commitment of the United States will be tested.

In February 2021, the PRC enacted the China Coast Guard Law, authorizing
the use of weapons, inconsistent with the international law including
geographical zones where Coast Guard rules are applicable (Ministry of

5 Grey-zone, in international relations, refers to the threats or operations of state or
non-state actors towards another state that exceed acceptable peacetime behavior but
fall short of attack or war, thus not qualifying for a traditional military response.
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Defense 2021). Japan’s defense White Paper confirmed the presence of
China Coast Guard vessels around the Senkaku Islands between April and
August 2020 for 111 consecutive days, totalling 333 days for 2020, during
which cumulatively 1,161 Chinese Coast Guard vessels conducted activities
in the East China Sea around the Senkaku Islands (Ministry of Defense
2021). UNCLOS Article 32 provides the right to conduct affairs without outside
interference to warships and other government ships operated for non-
commercial purposes. While a coastal state can demand that a foreign
warship leave its territorial waters, international law is unclear over the degree
of a coastal state’s power to force a non-compliant warship to exit its territorial
waters (UNCLOS 1982). Such legal ambiguity further complicates
assessments of Beijing’s actions in the East China Sea, while risking an
escalation of the conflict. Moreover, with no efforts being made to diffuse the
tensions or resolve the Senkaku/Diaoyu island claims, Japan would need to
enhance its defensive capabilities, at least as long as China maintains such
an active military and paramilitary presence in the East China Sea.

The growing tension in the East China Sea has kept pace with the disputes in
the South China Sea to which it has been increasingly tied (Sato 2016). The
rising US-China geopolitical rivalry and the efforts of the littoral states of the
South China Sea to solicit stronger US commitments to regional maritime
security have not only resembled the political dynamics in the East China
Sea, but they have also activated Japanese maritime security assistance to
Southeast Asian countries like the Philippines and Vietnam (Sato 2021). From
the perspective of the Southeast Asian recipients of Japanese aid, Japan
offered a means of diversified dependence in countries where domestic and
external considerations render a hedging strategy more advantageous over
bandwagoning on the United States (Tran and Sato 2018; Tran 2019).

Conclusion

The ambiguities of the three parties — Japan, China, and the United States —
that masked the potentially explosive bilateral territorial and maritime
boundary disputes are crumbling in the post-Cold War era, and the tension
has been rising at an accelerated pace since the Japanese nationalization of
the Senkaku Islands.

While neither the Chinese nor Japanese historical narrative can establish a
strong claim of control over the islands, which were uninhabited for much of
history, the Chinese emphasis on its dynastic records and the Japanese
emphasis on contemporary international law mean that the two parties are not
on the same page. While Japan frames its claim within the growing emphasis
by the United States and its partners in the Quadrilateral Security Dialogue on
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a rules-based order (Hatakeyama 2021), China resorts to a combination of
maritime force buildup and lawfare. International law has been of limited use
on questions of sovereignty over the islands and maritime demarcation.

Japan’s fear of abandonment by the United States (Atanassova-Cornelis and
Sato, 2018) in the event of Chinese occupation of the Senkaku Islands has,
to some degree, been eased by reassuring comments made by US officials,
but it is Japan’s own naval and Coast Guard buildup that will ultimately
ensure both deterrence against China and a robust US commitment to the
alliance. The perceived threat from China against the Senkaku Islands, not
the US request for burden-sharing elsewhere, is indeed the most acceptable
reason for the Japanese populace to support an increase in the defense
budget.

Figure 3.1. China Coast Guard and Other Vessels in the Waters Surrounding
the Senkaku Islands. Compiled with data from the Japan Coast Guard.
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Note: Contiguous zone here refers to the maritime area adjoining the
territorial sea up to 24 nautical miles from the baseline, from which the
breadth of the territorial sea is calculated. A coastal state can exercise
required control to prevent infringement of its laws and regulations (customs,
immigration, etc.) on its territory and within its territorial sea, but the
contiguous zone is subject to high seas freedom of navigation, overflight,
military exercises, etc. (UNCLOS 1982, 35).
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Figure 3.2 Overlapping Maritime Claims in the ECS. Source: Kenton Ngo/
Flickr. https://www.flickr.com/photos/kngo/3992534419/
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4

China’s Strategic Thinking on
the Diaoyu/Senkaku Island
Dispute

DUAN XIAOLIN

In January 2021, the government of the People’s Republic of China (PRC)
enacted the China Coast Guard Law. In Article 22, the law states that ‘when
the national sovereignty, sovereign rights, or jurisdiction is being illegally
violated at sea by a foreign organization or individual, or is in imminent
danger of illegal violation, a coast guard agency shall have the power to take
all necessary measures including the use of weapons to stop the violation
and eliminate the danger.’ It also allows Chinese Coast Guard personnel to
forcibly board noncompliant foreign vessels that they deem are ‘illegally’
engaged in economic activities in Chinese-claimed waters (Standing
Committee of the National People’s Congress 2021). In response, Japanese
government officials reinterpreted the existing laws on maritime rights
enforcement, which granted the Japanese Coast Guard the authority to fire
when foreign vessels aim to land personnel on the Diaoyu/Senkaku Islands
(DSI). Before this, the Japanese Coast Guard was only allowed to use force
in case of self-defence and emergency, subject to the defence-oriented
provisions inherent in the pacifist constitution of Japan (Kaneko 2021). This
regulatory escalation, with the potential to spur kinetic conflict, illustrates why
the international community expressed concerns that China’s new law could
be invoked to assert territorial claims in the East China Sea and the South
China Sea, and the spiral of distrust and rivalry among competing claimants
could generate catastrophic impacts and continue the destabilisation of the
region (Asia Maritime Transparency Initiative 2021).

The DSI dispute also creates strategic impacts beyond itself. Considering
America’s security commitment to defend territories administered by the
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Japanese government, including the DSI, and given recent Sino-US
competition, both sides (the United States and China) tend to stand firm in the
dispute to avoid showing any signs of weakness, making rational dialogue
and crisis management even more challenging.

Will the DSI dispute be a flash point in East Asia that triggers a great-power
war? Rather than examining China’s specific policies in the DSI dispute, this
chapter will attempt to decode the general behavioural patterns of Chinese
leaders in their quest for territorial integrity, and then explore the implications
for the DSI dispute. The relative-gains concept and the instrumental value of
disputed territories both fail to provide coherent explanations for China’s
territorial strategies. Instead, what matters most are the political meanings of
disputed territories within the context of China’s grand strategy.

In the DSI disputes, the possible energy reserves and other maritime rights
are not China’s primary concerns. Rather, DSI claims are embedded within
China’s policies on Taiwan and Hong Kong, its strategic concerns over
domestic stability and economic development, and Beijing’s desire to
maintain a friendly international environment that it has deemed necessary for
domestic development. China was mostly trying to muddle through and
balance among competing domestic and international, economic and political
interests in the dispute, rather than implementing a well-crafted strategy
aimed at restoring its control over the islands. China’s new thinking of Japan
and East Asian integration will continue to hinder Beijing’s incentives to
invoke foreign policy and military adventurism in the dispute. The author thus
predicts that the DSI dispute will not trigger a major crisis and the issue will,
in all likelihood, continue to be shelved for the foreseeable future.

In the first section of this chapter, an explanation is provided for why relative
gains and the instrumental value of disputed territories do not provide a
coherent explanation for China’s strategic behaviours. The second section
proposes to shift the analytical focus to the political meanings of disputed
territories in China’s grand strategy, elaborating upon the DSI issue. In the
third section, China’s strategic calculus over the islands is examined and how
this creates instability, but until the promulgation of the aforementioned law,
has prevented the use of force. The author concludes that China’s DSI policy
has been to balance competing domestic and international, economic and
political interests. Despite the rise in Chinese nationalism and the strongman-
style leadership exhibited by China’s Paramount Leader Xi Jinping, China has
no intention of engaging in military adventurism in this dispute. In the fourth
and final section, the author examines the reasons for cautious optimism
amid the current Sino-US rivalry and then discusses policy implications.
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Getting China Wrong

It is common practice for scholars of international relations to utilize the
rational choice approach to understand the strategic behaviours of nation-
states. Empirical studies of states’ actions in territorial disputes — including
dispute onset and escalation, the use of force, and peaceful resolution —
examine the importance of relative power asymmetries (economic and
military strengths), economic, ethnic, and religious values, the locations of
disputed territories, domestic politics, and international audience costs (Carter
2010; Heldt 1999; Huth 1996).

In recent years, the media, pundits, and scholars have paid close attention to
China’s territorial behaviours, particularly since 2010. According to the
popular narrative, China is more and more war-prone in dealing with maritime
disputes and is trying to flex its military muscle to elbow other competing
claimants out. In June 2020, China and India were on the brink of war due to
a brawl in the Galwan River Valley. The international community became
worried that, with the rise of China’s economic and military strength, it would
be ready, willing, and able to take control over these territories using military
force. However, the media and many pundits usually misunderstand China’s
strategic motives in maritime disputes, and they particularly overestimate the
importance of relative gains and the instrumental value of disputed territories.

The concept of relative gains is a valuable paradigm to explain states’
strategic behaviours, particularly in the realist tradition. The popular narrative
tends to attribute China’s assertiveness since 2010 to its rising economic and
military strength and predicts an even more aggressive China with the
modernization of Chinese naval forces. The merits of the relative-gains
argument are evident. For example, China used to lack sufficient means to
strengthen its control over remote disputed waters and features such as the
Spratly Islands, the DSI, and Aksai Chin along the China-India border. A weak
China in the 1980s-1990s was more willing to de-escalate territorial crises.
Since 2010, however, Beijing has tended to view such crises as windows of
opportunity, responding in a deliberately escalatory manner in an effort to
create a new status quo in its favour (Swaine 2013). However, a systematic
review of China’s strategic behaviours reveals the weaknesses inherent in
casually linking power and assertiveness.

For example, China has historically been more likely to confront powerful
rivals over territorial issues (including India, the Soviet Union, Vietham and
the United States — the latter on the Taiwan issue during the Cold War), but
has peacefully resolved disputes with its weak neighbours, and made
significant concessions to the latter in the territorial negotiations (Fravel 2008;
Nie and Li 2008). On the matter of Taiwan, China’s response was more
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aggressive and war-prone during the tenure of Republic of China (ROC)
President Lee Teng-hui, to the point of firing missiles into the area during the
island’s 1996 presidential elections. In contrast, China’s countermeasures
against President Chen Shui-bian’s pro-localization moves in the middle
2000s were harsh but mostly rhetorical, despite China’s military and
economic strengths having made significant progress since the 1995-1996
Taiwan Strait Crisis (Bush 2013; Ross 2000).

In the South China Sea, China has not exploited the weaknesses of its small
neighbours in Southeast Asia. China’s territorial claims have been consistent
with its long-term policies; indeed, sometimes, Chinese assertiveness is a
reaction to the provocative moves of other claimants, and of the United
States.! Beijing also has no intention to escalate or resort to the use of force
despite the occasional diplomatic standoff or confrontation in disputed waters.
In the recent China-India border disputes, for example, Beijing did not adopt
economic retaliatory measures the way New Delhi did; China acknowledged
four deaths of officers and soldiers in February 2021, albeit eight months after
the incident, to avoid fuelling domestic nationalism amid the high-intensity
military standoff. All this suggests that the relative-gains explanation
oversimplifies China’s strategic calculation and thus provides an ill-informed
understanding of Beijing’s moves.

Fravel (2010) points out the importance of the United States in deterring
Chinese aggression. Washington claims to be neutral on the sovereignty of
the islands, but de facto takes Tokyo's side and reiterates its security
commitment to defend territories administered by Japan, including the DSI
(Blanchard 2000). The Korean war might serve as a typical case to illustrate
how China will dare to fight a powerful enemy, in this case the combined
international forces operating under the United Nations Command, for the
sake of strategic and ideological reasons (Shen 2012). When Beijing shifted
its focus to economic development instead of ideology-oriented domestic and
foreign policies, its foreign policies turned to serve the needs of domestic
development, and thus there was a tendency for Beijing to restrain itself from
such diplomatic and military adventurism.

1 For example, since the middle 2000s Vietnam has made significant progress in
offshore petroleum exploitation in waters also claimed by China, while China remained
reluctant in do similar things, though it did disrupt Vietnam’s efforts. Vietnam and
Malaysia’s submission to the Commission on the Limits of the Continental Shelf (CLCS)
claimed that the outer limits of their continental shelf in the South China Sea went
beyond 200 nautical miles, so China submitted counter-claims to prevent the CLCS
from qualifying these claims, which triggered new tensions at that time. When the
United States expanded its commitment and interests in the South China Sea, this
made China feel insecure and thus Beijing began acting assertively (Fravel 2011; Lind,
2017; Johnston 2013).
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Energy reserves, fishing rights, and other maritime rights are also frequently
used to explain China’s recent assertiveness in its maritime disputes. As
highlighted by the Japanese government in its official claim over the DSI, ‘it is
only since the 1970s that the Government of China and the Taiwanese
Authorities began making their own assertions about the Senkaku Islands,
which was after a survey conducted by an agency of the United Nations in
autumn of 1968 had indicated the possibility of the existence of petroleum
resources on the East China Sea, and attention was focused on the Senkaku
Islands,” adding, ‘until then, they had never expressed any objections’ (MOFA
of Japan 2016). However, the role of energy in China’s overall calculus should
not be overestimated for several reasons. Whether it is economically feasible
to exploit the energy resources in disputed waters still needs further
investigation; the market mechanism is a more efficient way for China to
acquire resources instead of conquering and utilizing disputed territories. It is
also questionable whether the DSI and islets in the South China Sea will be
acknowledged as islands and generate entittement to an exclusive economic
zone according to international law, thereby undermining the value of these
disputed territories and waters to a large extent. Beijing also declared that its
territorial claims over the DSI have nothing to do with the petroleum stores
believed to be there (People’s Daily 2012).

Overall, the tendency to seek a linear causal mechanism that would simply
attribute China’s strategic behaviour to either a relative-gains calculation in
China’s favour, or one focusing on the instrumental value of disputed
territories and waters, is misleading. The analytical focus herein will therefore
shift to the political meanings of the disputed territories in China’s grand
strategy.

The Political Meanings of Disputed Territories

A historical review highlights the political meanings of disputed territories in
China’s grand strategy and policy-making. Whether territorial disputes are
peacefully resolved or lead to military conflict usually serves the needs of
China’s grand strategy.

China’s use of force in territorial issues usually involves more strategic
concerns. The China-India border disputes are partly an outgrowth of India’s
ambitions to defend its traditional interests in Tibet in the 1950s. The PRC
largely inherited its sovereignty claims over the South China Sea islands from
the ROC, which lost the Chinese Civil War and fled to Taiwan in 1949. During
the Cold War, the ROC used its superior naval forces to threaten the
communist regime’s survival. From this perspective, Beijing certainly had no
incentive to back down from previous claims, and it tried to strengthen its
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control over the disputed waters, as the dispute involved regime survival and
long-term competition with the ROC as to which was the sole representative
of the nation’s territorial interests (Jiang 2006, 130-131). The China-Soviet
border dispute that led to the Zhenbao/Damansky Island clash in 1969 was
part of Mao Zedong’s struggle over ideological rightness and leadership in the
global Communist Camp, as well as in domestic affairs (Shen and Xia 2011).
The Sino-Vietnam border conflict in 1979 was not simply a response to ‘the
Vietnamese government killing local Chinese, sending others to labour camps
and expelling many to become “boat people,” and to a dispute over the
Spratly Islands in the South China Sea’ (Copper 2009), but were rooted in
domestic and structural concerns including China’s relations with the Soviet
Union and the United States, as well as a power struggle among political
elites in China.

Compared with these disputes that involved military conflicts, more of China’s
territorial disputes were resolved peacefully, and China made significant
concessions to its competing claimants. Beijing’s concessions were mostly to
strengthen its control over China’s periphery, inhabited mainly by ethnic
minorities, by resolving border issues with its weak neighbours. It also wanted
to build friendly relations with these weak neighbours, either among Third
World countries or those in the Communist Camp, both of which were
perceived to be ideologically close to the Chinese Communist Party (CCP).
Chinese leaders would like to trade territorial concessions for periphery
stability, international recognition, and friendship with these small neighbours
(Fravel 2008). The DSI dispute is a case in point to explain how the political
meanings of disputed territories shape China’s strategic behaviour.

China did not make its first territorial claim over the DSI in 1970, when Beijing
noticed the rise of the Baodiao (protecting the Diaoyu Islands) movement in
Taiwan, Hong Kong and particularly in the overseas Chinese community in
the United States. By waiting until 1971, Beijing was able to exploit the ROC'’s
weak position on the island dispute and de-legitimise the ROC'’s claim to be
the representative government of the Chinese nation, while winning the
hearts and minds of overseas Chinese communities. Since then, the DSI
dispute has continued to disrupt the Sino-Japan bilateral relationship. On the
China side, the dispute was closely connected to China’s strategic interest in
annexing Taiwan, controlling Hong Kong, and the CCP’s need to
accommodate domestic nationalism, which occasionally provides Beijing both
the motivation and the pretence to escalate its claims and act assertively.
Meanwhile, China’s territorial interests and their political importance were
subordinated to serve more strategic needs to improve its relations with
Japan and the West and to create a friendly environment for domestic reform
and opening-up (Chung 2001; Duan 2019).
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Since the 1970s, an essential factor defining China’s DSI policy has been
Taiwan and Beijing’s ‘One-China principle.” Granted, the importance of these
factors is in decline as the DSI dispute is basically marginalized in Taiwan’s
political discourse, and had been reduced to a scuffle over fishing rights
between Taipei and Tokyo until the signing of their 2013 fishery agreement.
From Beijing’s perspective, Taipei’'s weak stance on its DSI claims is a
disappointment to those ROC citizens that claim a Chinese identity, as well as
fishermen in southern Taiwan whose fishing activities around the DSI have
been curtailed and whose fishing boats risk being detained by the Japanese
Coast Guard. By criticizing Taipei’s lack of action against Tokyo, Beijing has
been able to exploit the weaknesses of Taipei's political system, and win the
hearts and minds of some of the people living in Taiwan.

In the 1990s, Hong Kong was the centre of the Baodiao movement, as Taiwan
repressed such social movements which, Taipei worried, could be easily
exploited by Beijing to destabilize society. The dispute was probably the only
issue that could unite different political groups within Hong Kong. Both the
pro-China and pro-democracy parties had their affiliated Baodiao factions and
lobbied Beijing for a hard-line policy on the dispute. Beijing had more
substantial incentives to accommodate their demands, because it wanted to
cultivate Chinese patriotism among Hong Kong citizens and elites, to pave
the way for a peaceful handover of Hong Kong in 1997. According to an
editorial in The South China Morning Post (1996), ‘For the first time since the
rift between them started seven years ago [referring to the Tiananmen Square
massacre in 1989], political activists in HK and the mainland government are
united in a common cause against a common adversary.” However, since the
handover of Hong Kong to China, patriotism in the former British colony has
waned, and the DSI dispute was no longer a politically salient issue. These
days, few activists attempt to organize Baodiao movements or to land on the
islands.

Since the 1990s, the DSI dispute and other irritants to the Sino-Japanese
relationship have continued to arouse nationalistic sentiment in China,
constraining the flexibility of the PRC government’s policy response.
However, Beijing has come to realize that nationalism is a double-edged
sword. The CCP worries that anti-foreign sentiment may destabilize society,
disrupt its grand strategy to develop the economy, and, more importantly, turn
into an anti-government movement (Reilly 2014; Zhao 2005).

While many factors continue to pressure leaders in Beijing to escalate the
territorial claims over the islands, a more defining and pacifying factor that
could de-escalate the dispute is the shared commercial interests between
China and Japan, two of the world’s major economies that are both integrated
into the global value chain. In the early stages of China’s reform and opening-
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up, commercial transactions with Japan, official development assistance, and
private investment from Japan were critical for China. As China further
integrates itself into the global economy, the two countries are deeply
interdependent. Although political tensions occasionally disrupt the
commercial relationship, and Japanese companies have recently tried to
reduce their dependence on Chinese resources and markets by diversifying
their global investments, no Japanese companies want to leave the Chinese
market entirely (Dreyer 2014; lida, 2017, 138-162).

China: Mudding Through

Michael Pillsbury’s famous albeit controversial book The Hundred-year
Marathon: China’s Secret Strategy to Replace America As the Global
Superpower elaborates how China has carefully drafted its strategies,
exploited the weaknesses of the United States, and ultimately turned itself
into the only peer competitor that could challenge the United States in all
aspects (Pillsbury 2015). From this perspective, does China have a well-
drafted strategy to seize control over the islands? In other words, how can we
understand China’'s DSI strategy (if indeed Beijing has one)? Close
observation reveals that China was mostly muddling through the territorial
contingencies rather than implementing a well-crafted strategy aimed at
taking control of the islands.

Firstly, China’s territorial claims were opportunistically aimed at weakening
the ROC’s legitimacy as the government of all of China in the early 1970s.
Still, Beijing did not take substantive action to exercise sovereignty over the
islands. At critical moments of the normalization of the Sino-Japanese
relationship in the 1970s, Chinese leaders suggested that the dispute should
be secondary to the relationship normalization, and then proposed that the
disputes be shelved and left to future generations to effect a possible
peaceful resolution.

Secondly, China’s DSI policies were mostly reactive, designed to deal with
contingencies created by Baodiao activists in the Chinese-speaking world and
provocations from among the right-wing in Japan in the 1990s and early
2000s. In China, the Baodiao social groups and activists were unwelcome.
The Chinese government’s responses during most of the 1990s and 2000s
were aimed at de-escalation and crisis management (Downs and Saunders
1998).

Thirdly, the dispute has led to a series of diplomatic standoffs and paramilitary
confrontations since 2010. The Chinese government believes that the boat
collision incident that year, and the Japanese government’s purchase of three
of the islands from their private owner in 2012, constituted unilateral changes
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to the status quo and damaged China’s territorial interests, so it had to take
firm action, including instituting routine patrols in the surrounding waters, to
restore its losses from the dispute. After a series of assertive moves,
including diplomatic standoffs, propaganda warfare, and increased frequency
of patrols by Chinese vessels, the PRC government has satisfied hard-line
Chinese nationalists, publicized the dispute in the international community,
and expanded its presence in the waters surrounding the DSI. Still, Beijing
surprisingly claims that it has no intention of retaking the islands, which it
perceives to be very risky at the moment. To avoid miscalculation, Chinese
ships exert a regular presence around the islands.

Nationalist pressure may yet force the PRC government to act aggressively
sooner or later (Cairns and Carlson 2016; Weiss 2014). Although the
government has tried its best to censor sensitive information and repress
online anti-Japanese sentiment, and to redirect people’s attention to
economic developments in times of crisis, the rapid development of
information technology and the growth of social media make it difficult for the
CCP regime to steer society away from such online discussions. Given the
efficiency with which the regime is able to censor other sensitive topics,
however, it has been suggested that the Chinese government is, in fact,
leveraging this nationalism and anti-Japanese sentiment to rally popular
support and fuel the CCP’s legitimacy to rule (Zhao 2013). In times of
domestic instability and economic crises, Chinese leaders tend to engage in
foreign-policy adventurism as a means of diverting the Chinese people’s
attention from the government’s domestic failures. For several reasons, the
author doubts the logic inherent in such claims.

Firstly, whether the Chinese government is fuelling anti-Japanese sentiment
at home remains open to intellectual debate. For example, scholars have
found that elites’ manipulation of domestic nationalism is constrained by the
existing cultural and historical givens and ‘had to adhere to the cultural
parameters of the traditions of the people, politicizing their sense of ethnic
community, and reinterpreting those traditions as deep cultural resources for
a political struggle for national self-determination’ (Smith 2001, 119). Japan’s
historical revisionism angered people in China and the Republic of Korea
(ROK), both of which suffered from Tokyo’s war crimes. That means that anti-
Japanese sentiment in China is not simply a result of the CCP’s political use
of history, but has historical origins and deep cultural roots. Secondly, how
strong Chinese nationalism is and how influential it is over foreign policy-
making is still unclear (Duan 2017; Johnston 2016). To what extent individuals
are willing to sacrifice their interests for the sake of a nationalist course of
action remains unclear, as many Chinese are fine with traveling to Japan and
purchasing Japanese products. Thirdly, we cannot assume that the
nationalistic pressure only accumulates to a higher level. As official and social
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exchanges between China and Japan return to normal after territorial
contingencies, there is the possibility that such pressure will ease, which can
terminate or even reverse the downward spiral of rivalry between the two
countries.

China observers have expressed worries that Xi's consolidation of personal
power and China’s new practice of ‘Great Power Diplomacy with Chinese
Characteristics’ will create new sources of instability. They believe that China
has edged away from its traditional diplomatic doctrines of ‘Keeping a low
profile’ and ‘shelving disputes’ in dealing with unsolved territorial issues (Chen
and Wang 2011; Yan 2014). Rather, under Xi, China has been more willing to
leverage its economic and military strengths to advance its territorial interests
— in ways subtle and not — to create a new status quo in its favour without
going so far as to resort to the use of force. However, this does not mean
that Xi has embraced hard, realpolitik doctrines (Wang 2019). As long as
China still adheres to the grand strategy of reform and opening-up and
prioritizes economic development, Beijing would be foolhardy to jeopardize
the stable international environment so necessary for its own domestic
development by engaging in foreign-policy and military adventurism over its
territorial disputes.

The author does not believe that China will seize the islands by force in the
foreseeable future. As this chapter attempts to highlight, China’s strategies in
the territorial disputes in general (and the DSI in particular) are part of its
grand strategy, which involves tradeoffs among short- and long-term interests,
territorial and economic interests, and domestic and international interests.
Mostly, China was steering a middle course and balancing its competing
interests among domestic stability and economic development. It is therefore
a strategic necessity for China to create a friendly international environment
not only to safeguard its territorial interests in the dispute, but to avoid irritants
to its relations with Japan and the United States, and to uphold its prestige as
the world’s second largest economy. In addition, a weak stance in the DSI
dispute may encourage provocative moves by competing claimants in other
territorial disputes throughout Southeast Asia and India. Beijing’s DSI policy is
a combined product of these factors and reactions to contingencies as a sign
of political representativeness and responsiveness. The multiple layers of
China’s strategic interests, the rationality of Chinese leadership and
bureaucrats, and the tight political control over the army precludes the
possibility of military adventurism.

Reasons for Cautious Optimism amid Sino-US Rivalry

With the rise of China’'s economic and military strength, the Sino-US
relationship is increasingly characterized by tense great-power rivalry. Power
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transition theorists, or ‘Thucydides Trap’ advocates, argue that a rising power
and an established power are destined to engage in a military conflict over
global leadership and the associated benefits (Allison 2017; Lemke and
Tammen 2003; Kugler and Organski, 1989). War could happen either when
the rising power acts as a revisionist actor and tries to build a new world
order, or when the established power is trapped by a better-now-than-later
logic and starts a preventive war to eliminate the threat from the rising power
before it loses the strategic advantage (Levy 1987).

The rancour between China and the United States is worsening in a number
of fields — trade, technology, media, diplomacy, propaganda and political and
economic systems. Under the administration of President Barack Obama,
American policymakers noticed the necessity of managing the challenge of a
rising China and increased the US diplomatic, military, and economic
involvement in the Asia-Pacific Region. However, Obama still valued Sino-US
cooperation on many global and regional issues, including climate change,
nuclear non-proliferation, and global economic recovery. After Donald Trump
was elected president, friction between the two powers evolved into full-scale
competition and confrontation in geopolitics, trade, technology, media, and
diplomacy. The COVID-19 pandemic only accelerated this downward spiral of
rivalry. A new Cold War seemed to have emerged between the two great
powers (Landler 2018).

DSl is a flashpoint in the Sino-US relationship, considering that America has
been deeply involved in the dispute since the 1970s. Although it claims to be
neutral on sovereignty issues, the United States clearly ‘favored in both word
and deed Japanese claims to the islands’ (Blanchard 2000, 97). A series of
territorial contingencies and strategic action-reaction intensified the great
power competition.

Firstly, American strategists usually see Chinese assertiveness in the dispute
as a test of America’s security commitment to its Asian allies, and any signs
of weakness or reluctance will only attract further aggression from China.
America therefore needs to stand firm and sometimes act decisively to show
its resolve. Secondly, the Japanese government keeps lobbying for a more
active role for the United States in the dispute. Japan has become the tail that
wags the American dog to check China’s behaviour, even though the United
States sometimes prefers to act with caution. For example, in 2012, then-US
Assistant Secretary for East Asian and Pacific Affairs Kurt Campbell believed
that the nationalization of the DSI islands would surely antagonize Beijing and
thus urged his Japanese counterparts to ‘consult and advise Beijing on their
plans’ (Japan Times 2016). Even if senior officials believed that Japan’s
purchasing decision was reckless, America chose to stand firm with Japan
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and deterred China’s countermeasures after the nationalization took place.
Thirdly, Japan felt directly threatened by China partly due to its assertiveness
in the dispute and thus attempted to enhance security linkages with regional
powers such as India and Australia, which is likely to facilitate the formation
of a balancing coalition to check China’s moves (Kliman and Twining 2014,
14-16; Koga 2016).

However, we still have strong reasons for cautious optimism that the dispute
could de-escalate. Tactically, both the Chinese and Japanese governments
have enhanced their control over the islands, and de facto barred either
Chinese Baodiao activists or Japanese nationalists’ from landing on the
islands and raising tensions; America’s firm and clear commitment to defend
the islands leaves no room for Beijing to drive a wedge between Tokyo and
Washington on the dispute and thus minimizes the strategic uncertainties.
Moreover, bilateral relations between China and Japan, and China’s strategic
needs in a post-pandemic world, continue to disincentivise China from
invoking foreign-policy adventurism in the DSI dispute.

The economic cooperation and integration between China and Japan will be
more intensive in the foreseeable future. Firstly, thanks to the Trump
presidency, the world has witnessed the other side of the United States, that
is liable to promote protectionism-oriented trade policies, abandon its
commitment to global governance, and retrench from its security commitment
to European and Asian allies. China, Japan, and Korea suffered from
President Trump’s solutions to America’s trade imbalance problems, including
a tariff war and renegotiating new trade agreements in America’s favour. Amid
the trade war, the three countries revived the delayed agenda of East Asian
integration. On January 21, 2021, the PRC Ministry of Commerce announced
that ‘the country [China] will boost China-Japan-South Korea FTA talks and
free trade talks with Gulf Cooperation Council, Israel and Norway, while
actively considering joining the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership’ (Global Times 2021). Secondly, the successful
conclusion of the Regional Comprehensive Economic Partnership (RCEP) will
also further integrate the two countries’ supply chains in automobile
manufacturing, steel, textiles, and other sectors. What's more, Asia continues
to develop into the world’s economic centre. China and Japan are important
engines and beneficiaries of Asia’s growth, and they share more common
interests in regional affairs. Thirdly, the COVID-19 pandemic may also have
enhanced their shared interest in economic cooperation. The Chinese
government was very effective in controlling the pandemic and restoring
social order and the Chinese economy, even as other major economies were
still struggling with the virus. Along with other measures to improve the
business environment, China remains an attractive place for foreign
investors, including Japanese companies. Last but not least, as the United
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States since Trump administration began engaging in a high-tech decoupling
from China, Japan became an important country for China to access high-
technology components.

Although their bilateral relationship has not improved significantly since its
historical low in 2012, foreign policymakers in both China and Japan have
met on various occasions. They agree that a stable bilateral relationship is
very important, and have been trying to normalize high-level dialogue and
cooperation. Since 2014, Chinese President Xi and Premier Li Kegiang have
met with Japanese Prime Minister Shinzo Abe 14 times, including Abe’s
official visit to Beijing in 2018, and a second visit in December 2019 to attend
the Eighth Japan-China-ROK Trilateral Summit. In 2019, Abe invited Xi to visit
Japan in Spring 2020 and Xi accepted the invitation ‘in principle,” although
Xi's trip to Japan was delayed largely due to the COVID-19 pandemic. Both
countries are motivated and ready to improve their relations and expand
Sino-Japan cooperation in trade and investment, tourism, culture and sports,
communication, and coordination on regional affairs (MOFA of PRC 2019).

Conclusion: How China’s Strategic Calculus Creates Instability but
Prevents War

In this chapter, the author has reviewed the important factors that shape
China’s strategic behaviours in the territorial disputes. While the notion of
relative gains and the instrumental value of disputed territories both fail to
provide a coherent explanation for China’s strategy in dealing with territorial
issues, this chapter highlights how the political meanings of disputed
territories take effect. The DSI issue was closely related to China’s regime
competition with the ROC during the Cold War, and Beijing’s efforts to press
its ‘One China’ paradigm; appeasing the patriotism of Hong Kong’s pro-China
elements to facilitate a stable handover of the former British colony in 1997;
and more recently, its concerns over social order and the strategic need to
accommodate domestic nationalist sentiment. When the Baodiao movement
was largely being marginalized in Taiwan and Hong Kong'’s popular discourse,
the nationalism in China was rising, and played a more prominent role in
shaping China’s Japan policy and its DSI strategies.

Since the nationalization of three DSI features by the Japanese government
in 2012, multiple factors have created new sources of instability, as well as
the reason for cautious optimism. On one hand, China’s strategic need to
defend its territorial interests and to accommodate domestic nationalism, the
practice of ‘Great Power Diplomacy with Chinese Characteristics’ launched
during the Xi presidency, and frequent patrols by Chinese vessels in waters
surrounding the DSI have served to create new sources of instability and
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increase the risk of conflict due to miscalculation. On the other hand, there
are reasons for cautious optimism. By strengthening their control over the
islands and surrounding waters, China and Japan are limiting the possibility
that nationalistic elements might land on the islands and drag Beijing and
Tokyo into a military confrontation, or even just another diplomatic crisis.
America has reiterated its security commitment to defend the DSI as
Japanese territory, which could deter military adventurism on the part of Xi.
The most pacifying factor is the increasing shared interests in interdependent
economic relations and regional integration.

The author believes that China still prioritizes the strategic interests of
economic development and a friendly relationship with Japan over its
territorial interests in the DSI. At this stage, China has no incentive to
escalate the dispute because its routine patrols have advanced its territorial
interests in the DSI and appeased Chinese nationalists. The worst scenario
would be if Japan made any further proactive moves in the dispute, or if an
incident should occur during a Chinese patrol of the surrounding waters,
either of which would arouse popular anti-Japanese sentiment in China and
compel Beijing leaders to respond harshly. Overall, the author believes that
the DSI dispute will continue to be shelved, and will not trigger any significant
crises in the foreseeable future.
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The Dokdo and Kuril Islands:
Japan’s Twin Disputes

SERAFETTIN YILMAZ

Whereas there is considerable scholarship on the maritime territorial disputes
in the South China Sea (SCS), the long-lingering conflicts in the North Pacific
Ocean (NPO) have received much less attention. The disagreements in these
two adjacent regions have similarities: First, both are based on claims of
historical title such as first discovery, first utilization, status as terra nullius,
etc. Second, conflicts in both have geopolitical rationale such as control over
key passages or access to a wider region. Third, both involve economic
benefits such as exploitation of minerals, fish stocks and energy resources.
Fourth, the disagreements are a legacy of colonialism and the post-WW2
arrangements of formerly colonized areas. There exists a critical difference,
however: Whereas territorial conflicts in the SCS are largely between China
and its neighbours, in the Northeast Asian sub-region (NEA), Japan is the
country in territorial disputes with its neighbours. These disagreements have
proven to be sticky and protracted due to security and economic interests.
This chapter offers an account of the origins, development, and dynamics of
the territorial conflicts Japan has with South Korea and Russia in the Dokdo
and Kuril Islands.

The Dokdol/Takeshima Islands Question

The Dokdo Islands (Takeshima, in Japanese) are a group of sea features
located in the Sea of Japan (also known as East Sea). The features are
controlled by South Korea and disputed by Japan. Composed of two islands
and 89 surrounding islets, the total area of the group is approximately
187,000 square meters. The two main islands, Seodo (West Islet) and
Dongdo (East Islet), host a number of structures such as a docking facility, a
heliport, and living facilities. Dokdo is located over 87 kilometres southeast of
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the nearest Korean island, Ulleungdo, whereas the nearest Japanese island
(Oki) is located more than 157 kilometres to the southeast. Designated as
state-owned land, Dokdo and its surrounding waters are patrolled by the
Dokdo Coast Guard and Korea Coast Guard vessels. Other than the Coast
Guard, several lighthouse staff and local government officers, Dokdo is also
home to a number of civilian residents.

Korean claims of ownership to Dokdo date back to the sixth century (AD 512).
Over the centuries, the islands were referred to by different names, but
Korean sovereignty and administrative control continued uninterrupted even
after the adoption of a ‘vacant island policy’ from the early 15th to the late
19th centuries, which prohibited settlement on islands considered too remote
from the Korean mainland (Shin 1997). Successive administrations
promulgated policies to manage offshore islands, such as sending survey
teams to the islands and the near waters, and updating their administrative
status. Japan, it should be noted, contends that what is depicted as Dokdo in
the earliest Korean text sounds more like Utsuryo Island. Nevertheless, Korea
dismisses the Japanese interpretation, and officially rejects the existence of a
dispute at all.

Japanese historical documents on Dokdo are relatively recent, with the
earliest records dating back to the late 1700s, which is a report of a trip to Oki
Island. The report has been presented by Japan as proof of sovereignty ever
since the territorial question first emerged in the early post-War years.
However, Korean researchers argue that the document weakens Japan’s
position since it mentions the proximity of Dokdo to the Korean mainland (Ji
2010). In addition to this document, Tokyo relies on a host of historical texts
such as field reports, maps, and administrative proclamations. Thus, Japan
claims that both historically and from the point of view of international law, a
valid dispute does indeed exist over the ownership of Dokdo.

Colonial Legacies

The Korean and Japanese contest for control over Dokdo spans over 300
years. As early as the 1600s, conflict over fishing rights off the shores of
several islands, including Dokdo, led to early negotiations between the two
sides. Contentions intensified with the Meiji Restoration and the opening up of
Korea to Japan in the 1870s. Japanese expansionism eventually led to the
First Sino-Japanese War of 1894-1895 and the Russo-Japanese War of
1904-1905, involving, among others, competition for domination over Korea.
With the Treaty of Shimonoseki (1895) that ended the First Sino-Japanese
War, Japan ensured the recognition of Korea as an independent state by the
Qing dynasty. Likewise, the wording of the peace treaty signed at the end of
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the Russo-Japanese War guaranteed Russia’s recognition of Japanese
interests in Korea.

Japan extended its de facto domination over Korea through a series of
treaties and on-the-ground actions, including negotiating with Russia for a
greater presence in Korea in return for recognizing Russia’s interests in
Manchuria, setting alliances with Great Britain and the United States to
ensure their consent for an eventual incorporation of Korea, and forcing
Korea to sign the Korean-Japanese Protocol Agreement in 1904 (which
paved the way for the deployment of Japanese troops in the country). By
1905, Korea had already fallen under full Japanese control. Eventually, the
second and third Korean-Japanese Agreements (November 1905 and 1907,
respectively) ended Korean sovereignty and made it a Japanese protectorate.
This included the Dokdo Islands. Although Japan formally annexed Korea in
1910, the question remains whether Tokyo treated Dokdo as a Japanese
territory, or as part of an occupied Korea.

Post-War Complications

Dokdo was incorporated in 1905 as terra nullius (no man’s land), and in spite
of Korean protestations, it was placed under the jurisdiction of the Shimane
Prefectural government, a prefecture located in the northern region of west
Japan. The backlash by Korean officials and intellectuals was of little
significance since Korea had already become a protectorate of Japan by this
time. Japan’s recognition of Dokdo as a no man’s land implied that by the
time they were consolidated as a Japanese territory, the islands had ‘no
traces of ownership by any country,’ thus legitimizing the Japanese action.
The terra nullius argument was rejected by a number of Korean experts,
however (Ch'oe 2015). In any case, Japanese assertion of control over
Dokdo was only a continuation of its policy of territorial expansion. Dokdo was
significant not only as a fishing grounds, but also as a naval base that
became important in the major sea battles of the Russo-Japanese War.

After more than 40 years, Japan’s de facto control over Dokdo Islands ended
when it signed the Treaty of Peace with Japan (also known as the Treaty of
San Francisco) in 1951. However, much as wartime declarations had, the
post-war peace treaty, too, failed to provide an effective solution, instead
leaving the issue in perpetual limbo. In both the Cairo Declaration (1943) and
the Potsdam Declaration (1945), the status of Dokdo remained unclear even
though these documents demanded the relinquishment of the territories
occupied by Japan. Furthermore, geopolitical and ideological rivalries among
the victorious nations became manifest during the negotiations over a peace
treaty with Japan. Reflecting internal disagreements among the Allied powers,
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the Dokdo islands were included in some of the early drafts of the treaty and
were missing in others, including the final draft, as desired by the US side
(Emmers 2010, 10).

This vagueness caused the disagreement between Japan and Korea to linger
on into the post-War era: The former holds that Dokdo was not specifically
mentioned in the text and therefore remained outside the scope of the treaty,
since it was an inherent territory of Japan when annexed. The latter,
conversely, argues that Article 2(a) of the Treaty implied that Dokdo as being
included in the ‘all right, title and claim’ to be renounced by Japan. Thus, goes
the Korean argument, the islands’ lack of mention did not mean that Dokdo
was not included, as more than 3,000 other offshore territories were likewise
not mentioned in the text (Emmers 2010, 9; Schrijver and Prislan 2015, 290—
291).!

The US refusal to allow the peace treaty to clearly refer to the status of the
Dokdo Islands was an outcome of the emerging Cold War geopolitics. Indeed,
by 1945, the Korean Peninsula has already been divided into two zones of
influence, with the north and south occupied by troops from the Soviet Union
and the United States, respectively. By 1951, the United Nations was well into
the war in Korea. On the one hand, Washington did not want to completely
alienate its southern ally on the Korean Peninsula by explicitly ruling out
Korean control over the offshore islands, including Dokdo, while, on the other,
it did not want to specify the islands in the text of the treaty lest they fall in the
hands of the Communists in the event that the North prevailed. Eventually,
upon the US rejection of Korean requests to include several more offshore
islands in the peace treaty, in January 1952, Korean president Syngman
Rhee proclaimed the unilateral imposition of jurisdiction over waters off the
Korean coast, circumscribing Dokdo within the affected territory (Bukh 2015,
50).2

The two sides signed the Treaty on Basic Relations between Japan and the
Republic of Korea in 1965. As part of the agreement, a joint regulation zone
was established, allowing fishermen from the two countries to operate in the
region. Diplomatic normalization, however, did not prevent sporadic flare ups
in the decades that followed. In the 1970s, bilateral relations deteriorated
upon the establishment of Exclusive Economic Zones (EEZ) by both countries
with overlapping claims — the conclusion of a series of agreements on the

L In fact, the Peace Treaty annulled the MacArthur Line, which demarcated the
waters in the area and kept Japanese fishing boats away from the region, leading to
numerous confrontations over fishing activities.

2 Up until the repeal of Rhee’s proclamation in 1965, thousands of Japanese
fishermen were arrested in the waters defined by the line.
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management of the northern and southern parts of the continental shelf in the
Yellow Sea notwithstanding (Zhang 2015, 377-378).

Post-Cold War Optimism and Rising Tensions

In the early post-Cold War era, there were several reasons to be optimistic
about Korea-Japan relations in general, and the Dokdo question in particular.
First, in both Japan and Korea, domestic political developments suggested a
likely shift in attitude: In Japan, the dominant political party, the Liberal
Democratic Party, lost power for the first time in 1993. In the same year, the
first freely-elected civilian leader assumed the presidency in South Korea.
Also, the end of the Cold War heralded a normalization of politics in East
Asia, allowing the two countries to participate in the emerging regional
security regimes.

Furthermore, in 1996, South Korea and Japan signed the United Nations
Convention on the Law of the Sea (UNCLOS), which paved the way for the
two sides to determine their EEZ and agree on overlapping claims. Later, in
1998, Korea and Japan signed a new fisheries agreement to replace the 1965
accord, which created intermediate zones which fishing vessels could enter
(Xue 2005). Finally, on the economic plane, the impact of the Asian financial
crisis of 1996 led the two countries to participate in regional frameworks such
as the Chiang Mai Initiative and the ASEAN+3.

Such optimism was short lived, however. Domestically, the two governments’
official positions on maritime claims followed those of their predecessors even
though, theoretically, both countries now shared similar democratic values
and adhered to basic international norms. Also, the wave of regionalism in
East Asia did not lead to any meaningful change in attitude toward
sovereignty-related issues. Participation in the UNCLOS or growing bilateral
trade and people-to-people communication — positive as these developments
were — did not preclude contentions over overlapping maritime claims (Bong
2013, 194-195).

In fact, a series of developments in the 2000s brought the Dokdo question to
the fore. In 2004, Korea issued postage stamps depicting Dokdo, leading to
protests in Japan. A year later, Shimane Prefecture ordained 22 February as
Takeshima Day. In the same year, Tokyo announced a maritime surveillance
mission in the vicinity of Dokdo Islands, which prompted Korea to send
gunboats to the area (Bukh 2015, 56; YNA 2020). Bilateral relations were
further strained when the Japanese government asked textbook publishers to
describe Dokdo as Japanese territory.
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Tensions over the contested territories continued throughout the second
decade of the new millennium as well. In 2012, Lee Myung-bak paid a visit to
Dokdo, becoming the first Korean president to do so. In reaction, members of
the Japanese cabinet and the ruling party participated in Takeshima Day
celebrations (Ismail 2017, 86-87). South Korean military drills aimed at
defending Dokdo as part of the country’s new defense concept ‘with a focus
on responding to potential threats by neighbouring countries, particularly
Japan’ generated backlash in Tokyo several times over the past decade
(Jeong 2018). More recently, Japan’s reopening of the National Museum of
Territory and Sovereignty, where the Dokdo islands are presented as national
territory, elicited criticism from Korea.

Dokdo Islands: Political and Economic Significance

The claim to sovereign control based on historical entitlement has been a
strong rationale in contests over territory, especially in East Asia. In the case
of the Dokdo Islands, nationalism on both sides has been a critical
impediment to a negotiated solution (Wiegand and Choi 2017). However,
even though the utility of nationalist sentiment in generating a rally effect in
domestic politics has been demonstrated (Hwang, Cho, and Wiegand 2018;
Fearon 1994), beneath those sentiments of national pride lie other
geopolitical and economic rationales (Pereslavtsev 2018, 76).

Among the factors complicating the territorial claims is the geographic
location of the islands as a forward base for the observation and monitoring of
military activities.®* Dokdo can help enhance sea and air situational
awareness, especially if it is further enlarged using island-building techniques.
Dokdo also holds significant economic value in the form of marine and
hydrocarbon resources. In terms of marine wealth, the waters surrounding the
islands have been traditional fishing areas for centuries. The islands also
provide shelter for fishing boats as a resting area in peace time and a safe
harbour during storms. According to the Korean Website K-Dokdo, the region
is also believed to contain large amounts of gas hydrate deposits.

Strategies for Dokdo

As a historical issue, Dokdo conjures different meanings in Korea and Japan.
From a Korean perspective, Dokdo is as much a question about its past as its
present. For Japan, on the other hand, the question is a modern one
detached from any emotional attachment to the past. Herein lies the problem

3 During the Russo-Japanese War of 1905, Japan monitored the Russian Navy using
an observation tower on the island.
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of closure: For Japan, the treaty of 1965 normalizing ties with Korea ended a
chapter in its history, including its pre-war efforts bent on territorial expansion.
Japan’s attitude of letting bygones be bygones, however, does not find an
audience in Korea, for which Dokdo is considered historical territory.

Japan presents Dokdo as a contemporary dispute waiting for a practical
resolution. Part of this strategy involves internationalization of the question as
a legal debate, which explains why Japan has attempted to take the Dokdo
issue to the International Court of Justice several times in the past (Park and
Chubb 2011). For Korea, the Japanese ‘proposal ... is not even worthy of
consideration’ since ‘there is no territorial dispute over [Dokdo] (MOFA of the
ROK 2012). Accordingly, the question of whether earlier cases might
constitute a legal precedent for the present conflict is moot. First and
foremost, Korea officially rejects the existence of a dispute. Second, since
each territorial conflict has its own characteristics, citing precedent is rather
difficult (Schrijver and Prislan 2015).

The Kuril Islands/Northern Territories Question

The Kuril Islands (Kurilskiye Ostrova, in Russian, and known as Northern
Territories/Southern Chishima in Japan, or Chishima-rettd) form a natural
barrier between the Sea of Okhotsk and North Pacific Ocean. Extending
1,200 kilometres between the southern tip of the Kamchatka Peninsula and
the Japanese island of Hokkaido, it consists of 56 islands that cover 15,600
square kilometres. The four islands (the Southern Kurils) at the heart of the
dispute are Iturup (Etorofu), Kunashir (Kunashiri), Shikotan, and Habomai.
The islands are currently administered by Sakhalin Oblast as South Kuril
District. Tectonically and volcanically active, the Kuril archipelago is inhabited
by over 10,000 people from various ethnic groups, as well as several
thousand Russian troops (Kaczynski 2007; Elleman, Nichols, and Ouimet
1999, 490).

Officially, Japan considers Russia’s control over ‘four islands located off the
northeast coast of the Nemuro Peninsula of Hokkaido’ an ‘occupation.’
Japan’s claims are historical and based on first discovery and continuous
settlement. It calls for a ‘flexible’ negotiated solution with Russia eventually
ceding control, reiterating that it would not subject the ‘Russian current
residents on the islands’ to any sort of forced relocation or deportation (MOFA
of Japan 2011).

Russia stresses that its sovereignty over the islands is not to be discussed,
holding that its possession of the South Kurils is legal, thus, especially in view
of the amendments to the Russian Constitution which bars any transfer of
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national territory, ‘no changes are possible in this position’ (Zakharova 2020).
The Russian government also rejects the argument that the islands would be
returned to Tokyo upon the completion of a peace treaty with Japan (MOFA of
the Russian Federation 2020).

Kuril Islands Conflict: Historical Development

Originally settled by Ainu people, the Kuril Islands saw a number of
expeditions carried out by Dutch, Japanese, and Russian explorers. Czarist
Russia incorporated the islands into the empire in 1786. Japan exerted
effective control over the islands by the early 19th century. In the Treaty of
Shimoda (1855), the two sides partitioned the island chain, with Japan
retaining the southern Kuril Islands of Iturup, Kunashir, Shikotan, and
Habomai. However, since the treaty left the question of the ownership of
Sakhalin unanswered, conflicts continued until the Treaty of St. Petersburg
(1875) in which Russia ceded control over all of the Kuril Islands in exchange
for keeping Sakhalin (Hasegawa 1998, 8). The Russo-Japanese War of
1904-1905 resulted in the defeat of the Russian Navy and led to the
Portsmouth Peace Treaty (1905), in which Japan took the southern part of
Sakhalin below the 50th parallel (Martin 1967; Keene 2002, 628). From 1875
to 1945, the entire Kuril Islands chain remained under Japanese control.

The Kuril question resurfaced at the Yalta (Crimea) Conference in February
1945 in which, in an effort to enlist Russia in the war against Japan, the allied
powers promised to give the Kurils and Sakhalin to the Soviet Union upon
Japan’s defeat. This led to the USSR’s withdrawal from the Soviet-Japanese
Neutrality Pact of 1941, which was to have been in effect for five years. Japan
argues that the Yalta Accords were contrary to the language of both the
Atlantic Charter (1941), to which the Soviet Union pledged allegiance, and the
Cairo Declaration (1943), which stressed the USSR’s acquiescence to the
Atlantic Charter. It further holds that, as per the Cairo Declaration, ‘it is clear
that the Northern Territories do not constitute territories that Japan seized “by
violence and greed” (MOFA of Japan, n.d.).

The USSR took control of Southern Sakhalin and four Kuril islands between
18 August and 1 September 1945 without any resistance from what was left
of the Japanese military (Elleman, Nichols, and Ouimet 1999, 492—-494). On 2
September 1945, Japanese Foreign Minister Mamoru Shigemitsu and
General Yoshijiro Umezu signed the Instrument of Surrender on the deck of
the USS Missouri. As stipulated by the terms of the Potsdam Declaration of
July 1945, Japan’s sovereignty was limited to the four main islands (Honshu,
Hokkaido, Kyushu, and Shikoku) as well as minor islands to be determined by
the allies. The Soviets incorporated the Kuril Islands in February 1946 and,
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over the following three years, deported most of the Japanese-speaking
residents to Hokkaido.

The Treaty of Peace was designed to bring an effective end to the war and
settle all questions related to territories occupied by Japan during its period of
military expansion. Along the lines of the Yalta agreement, Article 11(c) of the
treaty stated that ‘Japan renounces all right, title and claim to the Kuril
Islands, and to that portion of Sakhalin and the islands adjacent to it’ (Treaty
of peace with Japan 1952). The Soviet Union participated in the conference,
however it did not sign the Treaty because, among other reasons, the Treaty
did not promulgate to which states these territories were going to be
transferred. Japan stresses the USSR’s non-participation in the treaty and
argues that the four southern islands were not included in the Kuril chain.

During the decades leading up to the end of the Cold War and the dissolution
of the Soviet Union, the Kurils remained a major impediment of a conclusive
peace treaty between Japan and the USSR. The two sides agreed on a joint
declaration on ending the state of war and normalized diplomatic relationship
in 1956. Historical records show that Japanese negotiations over a peace
treaty with Russia were strongly influenced by ideological considerations and
the Washington’s own geopolitical interests. At the outset of the talks held in
London in June 1955, Japan asked for a two-island solution, namely, the
return of Habomai and Shikotan — a proposal that was initially rejected by the
Soviets. However, as the talks proceeded, the Russian side acceded to the
Japanese request on the condition that Tokyo would keep the islands
demilitarized and promise that its security alliance with the United States
would not target a third state. The US delegation objected to the Russian
conditions, especially those related to naval access to the Sea of Japan,
which brought the negotiations to a standstill (Elleman, Nichols, and Ouimet
1999, 497). Furthermore, when in mid-1956 Japan seemed to eventually
agree on the terms of a peace treaty with Russia in return for the retention of
two of the four southern islands, the US government notified the Japanese
side that if Japan did not reclaim all four islands, the United States would not
return Okinawa (Schoenbaum 2008, 121; Clark 2005, 3). As a result, although
the two sides restored diplomatic relations in 1956, the territorial
disagreement remained unsettled.

It is stated in the Soviet-Japanese Joint Declaration that the USSR ‘agrees to
hand over to Japan the Habomai Islands and the island of Shikotan ... the
actual handing over these islands to Japan shall take place after the
conclusion of a peace treaty’ (MOFA of Japan 2001). Drawing on this, Japan
argues that, as a legally binding document, the treaty established Japan’s
sovereignty over the islands. Russia, however, argues that ‘following Japan’s
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signing a security treaty with the United States in 1960, the former Soviet
Union revoked its liabilities concerning the transfer of the islands’ (TASS
2019).

Post-Cold War: Japan’s Monetization Attempt

Whereas during the years preceding diplomatic normalization Japan mostly
maintained a hawkish strategy of ‘politics first, economy second,” by
conditioning cooperation in trade to the solution of the Kurils question, its
diplomatic efforts, especially in the first decade of the post-Cold War era,
evolved to one in which it sought to retain the islands by offering economic
assistance in return (Chang 1998, 176).

Although the two countries officially ended the war and normalized relations,
Cold War divisions and geopolitics forestalled any meaningful solution. Up
until the 1970s, the Soviet Union rejected the existence of a dispute, and
peace treaty negotiations came to a standstill. Diplomatic dialogue over the
islands started only when General Secretary of the Communist Party of the
Soviet Union Mikhail Gorbachev paid a state visit to Japan in 1991 when the
two sides signed the Japan-Soviet Joint Communiqué and acknowledged the
existence of a territorial issue (MOFA of Japan 2001).

Russia officially recognized the Kuril dispute in 1993. Confirming the 1956
Joint Declaration, the Tokyo Declaration on Russian-Japanese Relations
expressed that the two parties ‘have undertaken serious negotiations on the
issue of where Etorofu, Kunashiri, Shikotan and the Habomai Islands belong’
(MOFA of Japan 1993). Throughout the 1990s, well aware of the political and
economic challenges the Russian Federation faced, Japan embarked on an
ambitious course of money diplomacy to take back the claimed territories.
However, in spite of several high-profile exchanges between the two parties
throughout the 1990s, the territorial problem remained unsolved (Tarlow 2000,
127-128; Chang 1998, 189).

Thus, in the first two decades of 2000, the debate gradually shifted from the
return of the islands to Japan to the management and development of the
region. Improving domestic conditions was a key factor in this shift: better
political and economic stability in Russia revived a stronger sense of territorial
control. The policy of semi-acknowledgement of a dispute evolved into a
complete rejection of the existence of a territorial issue. In Japan, nationalist
sentiment grew against the backdrop of disputes with China and South Korea.
Gradually, therefore, a Japanese solution to the Kurils issue became a distant
likelihood (TASS 2020).
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The Kuril Islands are significant, both economically and geopolitically. In
terms of resources, ‘the four islands are believed to be rich in minerals...’
(Chang 1998, 182). They are also ‘surrounded by rich fishing areas, where a
third of the amount of fish caught in the Far East seas is caught’ (Hamzah,
Esmael, and Abbas 2020). The islands’ geographic location is crucial in view
of the opening up of the Russian Arctic coastline (the Northeast Passage) as
an alternative sea route for East Asian trade, especially that from China via
the Sea of Japan and the Sea of Okhotsk (Yilmaz 2017, 65-66). Furthermore,
considering the extensive and growing level of energy cooperation between
China and Russia in the Arctic region, the Kuril Islands are of strategic
importance for the sea-based energy trade (Chun 2020).

Militarily, too, the Kuril Islands are important. They serve as a practical
outpost overlooking the North Pacific Ocean. The Russian military objects to
any sort of transfer of the South Kurils, given that they are instrumental ‘to
prevent American submarines to pass through the straights around the island’
and ‘to protect the Far East coastline against potential threats from the US,
China and Japan’ (Chang 1998, 181). The islands ‘control the movements of
the Russian fleet in the Pacific located in Vladivostok,” and therefore foreign
ownership of the islands would pose a potential threat to Russia’s naval
presence in the Pacific (Hamzah, Esmael, and Abbas 2020; AP News 2020).

Japan’s Twin Disputes: Comparison and Prospects

It should be understood that Japan’s two territorial conflicts have some
commonalities and differences. First, the parties that enjoy de facto control
over the islands decline to acknowledge that a dispute even exists. This is
especially true in the case of South Korea. As for Russia, over the past two
decades, the country’s strategy has shifted from considering a monetized or
two-island solution to a policy of rejecting the existence of a dispute. Japan’s
position vis-a-vis the Kuril Islands is therefore weaker now than it was in the
late 1980s and early 1990s.

Second, in both cases, practical considerations appear to be more
pronounced even though the presence of strong nationalist sentiments cannot
be ignored. Both Dokdo and the Kuril Islands are of economic and
geopolitical importance to the countries claiming them. Economically, the
islands and their surrounding waters are destinations for marine tourism,
mineral resource extraction, and fishing activities. The location of both island
groups offers advantages in terms of naval outreach, as well as, in the case
of the Kurils, control over the sea routes in the Arctic-bound trade between
East Asia and Western Europe.
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Moreover, as the disputing party in both cases, Japan’s strategy provides
insights into the pragmatism of the country’s foreign policy. One such instance
was Tokyo’s attempt to use check book diplomacy in the 1990s to assume
control over the Kurils against the backdrop of the crisis Russia was
undergoing. Finally, in both instances, Japan has actively sought
internationalization. This is especially true in the case of Dokdo, in which
Japan has attempted several times to bring the dispute to international
arbitration. For its part, South Korea has firmly ruled out any third-party
arbitration and instead seeks to highlight Dokdo by promoting its nature,
culture, and folklore. Tokyo’s attempts reflect its capacity to devise flexible
diplomatic solutions, since the government objects any sort of
internationalization of the dispute over the Senkaku/Diaoyu Islands by
denying the existence of a dispute over these East China Sea features.
Meanwhile, unlike Korea, Russia seems less concerned about Japan’s
internationalization attempts vis-a-vis the Kuril Islands.

Obviously, to fully account for the two territorial questions, one needs to factor
in the ideological and geopolitical considerations of the United States in the
years immediately after WW2 and the ensuing Cold War. US opposition to
any explicit reference to the Dokdo Islands during the drafting of the Peace
Treaty out of concern that Korea might fall to the Communists no doubt
contributed to the present-day dilemma. Similarly, in the years leading up to
the normalization of Japan-Russia relations, Washington objected to a two-
island solution. It is also worth noting that, at present, the United States
maintains a more-or-less neutral position on the Dokdo question between
Japan and South Korea, whereas on the issue of the Kurils, it has publicly
endorsed the Japanese position (Japan Times 2014).

It follows that, in the post-war era, political and economic normalization has
failed to lead to a solution in either of the territorial conflicts. In fact, Japan
today has much less room to manoeuvre on its territorial claims than before
(much like the rest of the territorial disputes in the East and South China
Seas). Deepening economic ties, ideological affinityy, and the all-
encompassing US security umbrella involving both Japan and South Korea
have all failed to facilitate a negotiated solution on the Dokdo Islands. In the
same way, diplomatic normalization and huge economic potential has fallen
short of providing a basis for constructive communication between Russia
and Japan over the Kuril Islands. Furthermore, while international law is
theoretically applicable through the voluntary employment of dispute-
resolution mechanisms, this has proven ineffective since both South Korea
and Russia refuse to entertain such an idea. This intransigence is unlikely to
change in the foreseeable future.
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In both cases, perhaps the strategy with the highest chance of success is a
realistic one: one that best manages the differences between the relevant
parties and having the aim of promoting stable relations, rather than
continuing to try to bring those disagreements to an amicable end. Such a
shelving of disagreements may lead to a protracted situation, further
solidifying mutually exclusive positions. Management of the differences in the
interpretations of territorial title, therefore, needs to focus on finding
mechanisms for communication and information-sharing to avoid
misunderstandings, and making sure that disagreements do not impede
cooperation in other issue areas.

Figure 5.1: Dokdo (Korean)/ Takeshima (Japanese) Islands. Source: Ksiom/
Wikimedia commons.
https://commons.wikimedia.org/w/index.php?curid=4696039
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Figure 5.2. Kuril Islands. Source: Hardscarf/Wikimedia commons.
https://commons.wikimedia.org/w/index.php?curid=1396806
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US Policy in the South China
Sea Across Three
Administrations: Pivot,
Transactionalism, and Strength
Through Alliances

ADAM GERVAL AND MARK HENDERSON

Territorial disputes in the South China Sea (SCS) have shifted the narrative of
security studies of  the region. As the People’s Republic of China (PRC) has
grown more assertive, the role of the United States to safeguard free
navigation has been challenged. Across administrations, traditional allegiances
have been in flux, while under the administration of US President Joe Biden,
they appear to have become more dynamic. US air and naval superiority are
currently being maintained, but the growing PRC defense budget and rapid
increases in the quality and quantity of force has begun to change international
perceptions. Finally, western assumptions about social and political
developments in China have missed the mark. Why has the PRC not begun to
liberalize political control as a result of economic development? Where is
China’s civil society? How has the PRC become a great power while
continuing to violate human rights and bend international rules? During the
Obama administration, chief US strategists claimed that, as the PRC
developed, so too would its sense of international responsibility. So far, Beijing
has been showing us the exact opposite. The PRC has been playing games in
international organizations, placing their experts in key roles and backing
sympathetic candidates for leadership positions. Unambiguous human rights
violations are being broadcasted to the world in Xinjiang and Hong Kong.
Relations across the Taiwan Strait have returned to a level of tensions not
seen in recent memory. China’s Paramount Leader Xi Jinping has removed
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political opposition and will begin an unprecedented third term at the top of
the PRC political structure.

The sum of these trends shows an increasingly aggressive and authoritarian
government in the PRC, which runs counter to the world’s aspirations for
China. Recognition of this fact may have begun long before the administration
of former President Donald Trump, but US policy on China changed most
dramatically in the Trump years. Interestingly, US actions in the South China
Sea have been relatively constant. There has been no equivalent to a trade
war, as we have seen with economic disputes. In maritime policy, the US
position remains largely unchanged: to maintain open shipping lanes and
ensure freedom of navigation. Instead, the changes have largely been a
means to that end. With the singular exception of reference to the 2016
China-Philippines arbitration, much of the change in US policy has been in
the reliance on traditional alliances, frequency of operations, and public
messaging on maritime disputes.

Priority Number One: Navigation

Freedom of navigation has continued to be priority No. 1 for the United
States, regardless of who is in office. It is worth mentioning that the
beneficiaries of that policy are not only US citizens: a South China Sea that is
free for all has allowed economies, even those not physically in the region, to
be able to consistently rely on steady shipping costs. Volatility in international
commerce undermines the function of liberalized capital markets. Economic
growth in the Indo-Pacific has been no exception to that rule, as we can see
in the ever-growing transit of goods through the South China Sea. More than
US$3 trillion in goods moved through the SCS in 2016, including more than
30% of the world’s crude oil trade (CSIS 2021).

US maintenance of unobstructed transport for commercial, civilian, and
innocent-passage military vessels is quite simple. Complications largely arise
in jurisdiction over economic activity and enforcement of national maritime
rules. As a result, the United States adheres to many provisions of the United
Nations Convention on the Law of the Sea (UNCLOS), despite never having
formally ratified it into US law. Nevertheless, legal distinctions made within
UNCLOS are important when trying to understand the largely neutral position
of the United States in disputes between claimants over what constitutes a
territorial sea, a contiguous zone, and an exclusive economic zone (EEZ).
Under the provisions of UNCLOS, rocks and low-tide elevations, for example,
do not generate exclusive economic zones, but can extend overlapping
territorial sea and contiguous zones from land or naturally formed islands.
These distinctions are important for determining what a nation can and cannot
do in a particular maritime area: they also represent the fundamental pieces
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that academics in security studies and international relations have come to
wrestle with in creating a larger strategic analysis of the Indo-Pacific region
(Fruend 2017).

With that in mind, navigation, mining activities, and research and exploration
endeavours are affected differently through the three zone types afforded by
land, islands, rocks, and low-tide elevations. In the case of territorial waters,
commercial and military vessels may conduct innocent passage through
another country’s 12-mile zone so long as they do not carry out certain
activities while in transit, such as surveillance, fishing, and military exercises.
This is not true of contiguous zones, where governments may only conduct
punitive operations on vessels that have infringed on regulations inside their
territorial waters. The wider EEZ is, for navigation purposes, considered
international waters. Any claim which inappropriately widens the range of
territorial waters beyond 12 miles, draws improper straight-baselines (only
afforded to archipelagic states), labels a rock or low-tide elevation as an
island, or restricts navigation (in maritime and aviation) are considered
excessive maritime claims. This is where so many of the disputes are
generated.

To combat excessive maritime claims, the United States works multilaterally
through strategic consultations and diplomatic demarches, as well as through
operational assertions called freedom of navigation operations (FONOPS).
Such operations and consultations ensure open shipping lanes and access to
waters where the United States has vital trade and security interests. The
program of FON operations ‘includes both planned FON assertions (i.e.,
operations that have the primary purpose of challenging excessive maritime
claims) and other FON-related activities (i.e., operations that have some other
primary purpose, but have a secondary effect of challenging excessive
maritime claims)’ (US Department of Defense 2017). For example, the United
States may send a naval vessel through territorial waters (within 12 miles of a
naturally occurring island or continental land formation) without giving prior
notification. In doing so, the US vessel has conducted an action which is
within the legal rights conferred by UNCLOS but conflicts with the demands of
a claimant making excessive maritime claims, such as purporting to require
prior notification. In another scenario, a US military vessel may linger or
conduct a training exercise in an area which is improperly labelled as
territorial waters, thus illustrating that the claim is excessive by conducting
activities that would otherwise be unacceptable within the 12-mile zone.

It is important to note that the United States does not side with claimants over
matters of sovereignty. Rather, the primary strategy has been to ensure that
UNCLOS navigation norms are followed, regardless of the origin of the
excessive maritime claims. This means that the United States conducts
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FONOPS in response to excessive claims of its allies and partners as well. It
is also worth stating that FONOPS are not exclusively used to delegitimize
excessive maritime claims in the SCS, and may be wielded by partners and
allies with a varying subset of strategic goals in mind.

Free and unimpeded navigation in the South China Sea is of crucial
importance to the United States and others with a vested economic and
security interest in the Indo-Pacific. The trillions of dollars in trade that pass
through the region annually would be significantly impeded if commercial
travel was diverted around contested waters. Additionally, limited navigation
would allow an increasingly assertive China to further threaten longstanding
US security concerns with partners like Japan, the Philippines, and Taiwan.

The Obama Years: Pivot to Asia

Conflicting political claims in the South China Sea began after the Sino-
Japanese War. They continued after World War Il, maintaining relevance
following the Treaty of San Francisco, largely concerning the intersection of
Japanese, Kuomintang (KMT)!, and PRC interests. In the late 1960s, the
discovery of underwater oil deposits and the conflict between China and
Vietham led the United Nations to establish UNCLOS. Following years of
tension, the PRC entered into agreements with the United States (the Military
Maritime Consultative Agreement), the Association of Southeast Asian
Nations, or ASEAN (the Declaration on the Conduct of Parties in the South
China Sea), and Japan (the Joint Energy Accord). Whether it was due to
China’s growing regional predominance, a shrinking US presence in the Indo-
Pacific, or a combination of external factors, stability in the South China Sea
did not last. Beijing’s three policy goals became regional integration, resource
control, and enhanced security (Dutton 2011). This approach would ultimately
conflict with longstanding US policy in the region aimed at maintaining free
navigation. As a result, the US position in the South China Sea was forced
into the limelight in 2010 when the SCS disputes began to heat up.

In July 2010, then-Secretary of State Hillary Clinton clarified the US position
in the SCS, which would ultimately merge with President Barack Obama’s
Pivot to Asia. In front of the UN General Assembly, Clinton unambiguously
unveiled a policy dedicated to freedom of navigation and began a long-held
precedent of neutrality in maritime disputes. Shortly thereafter, President
Obama gave a landmark speech in the Australian Parliament in 2011 in which
he cemented the policy objectives of the United States in the South China
Sea (CFR 2021).

! The Kuomingtang was the most influential political party in China from 1928 to 1949
and a common term to refer to the military forces of the Republic of China (ROC),
founded by Sun Yat-sen in 1912 and led from 1925 to 1975 by Chiang Kai-shek.
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The tenets of that policy are as follows:

1. Freedom of Navigation and Unimpeded Trade (Air and Sea): UNCLOS
freedoms were paramount. The PRC policy (Law of the Sea) of required
notification before military transit through EEZs was rejected and viewed
as a minority opinion. The establishment of Air Defense Identification
Zones (ADIZ) in the South China Sea by the PRC and others is
problematic and destabilizing, despite an often inadequate ability to
enforce their integrity. Although unrealistic ADIZ claims proliferated, a
growing People’s Liberation Army (PLA) Air Force (PLAAF) alone was in a
position to challenge long-established aviation routes, including for civilian
and commercial transport.

2. Peaceful Dispute Resolution: US policy here may have been ambitious,
but it has thus-far been upheld, with a few notable exceptions. This is
where the misrepresentation of China’s ‘peaceful rise’ came into play. The
expectation that the growing global power would refrain from coercive
diplomacy and bullying was incorrect. Instead, grey zone tactics largely
carried out by civilian fishing boats, sand dredgers, oil prospectors, and the
PRC Coast Guard has agitated regional claimants and raised anxieties in
the region.

3. UN Convention on the Law of the Sea (UNCLOS) as a Foundation: The
United States encourages regional claimants to adhere to the tenets of
UNCLOS, despite not having ratified it. The most substantial challenge to
the UNCLOS system, aside from island-building and military buildup, is the
nine-dash line. The line encircles nearly all of the SCS and is accompanied
by ambiguous claims to certain rights based on historical arguments.

4. Diplomatic Partnership: Until the Trump administration took power, the
playbook encouraged regional or multilateral negotiation over maritime
disputes. During the Obama years, this approach contradicted Beijing's
preference for bilateral negotiation, largely as a tactic to isolate and
intimidate counter-claimants. US diplomatic capital was underutilized from
2016-2020, ironically turning the established strategy on its head.

5. A Consensus on the Code of Conduct: ASEAN claimants and Beijing
agreed to the Declaration on the Conduct of Parties in the South China
Sea in 2002. Although the declaration is non-binding, the thought was that
such a framework would decrease the likelihood of conflict while disputes
were slowly negotiated, likely over many years (Bader and McDevitt 2014).

This framework was largely what the United States implemented in the region
from 2008 to 2016 in order to meet its strategic goals. Taylor (2016) explains
that, beginning in 2009, the policy began to evolve. First, policy was altered in
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accordance with the level of tension engendered by the disputes. Second is
the US policy of neutrality and not taking sides in the disputes. Third, as its
involvement in managing tensions has grown, Washington has been careful
to emphasize the process over the product: in other words, that the process
for managing conflicting claims be peaceful. To this end it has supported the
conclusion of a binding code of conduct between China and ASEAN. Fourth,
US policy ‘has sought to shape China’s behaviour in the South China Sea by
highlighting the costs of coercion and the pursuit of claims that are
inconsistent with customary international law’ (Fravel 2016).

These goals were largely projected onto the PRC and other regional
claimants. In 2021, the Congressional Research Service outlined specific and
general goals in the context of US-PRC competition. By viewing it from such a
perspective, academics and policymakers are able to refocus the lens
through which we view the SCS conflicts. Instead of understanding the
maritime disputes as stand-alone interests, we are able to view the South
China Sea in its proper light, in the context of competition between
Washington and Beijing. Washington’s general interests in this effort include:
(1) nurturing lasting security partnerships in the Indo-Pacific region with long-
term partners such as Japan, the Philippines, and Taiwan; (2) rejecting the
position that ‘might makes right’ in dealing with territorial disputes (Stewart
and Pearson 2019); (3) maintaining the US security architecture; (4) ensuring
continued US leadership in the region; and (5) protecting freedom of
navigation.

According to O’Rourke (2021), specific US interests include halting China’s
ongoing island construction, military buildup, and excessive maritime and
ADIZ claims near Vietham and the Philippines; (2) encouraging Beijing to
cease its coercive actions near the Senkaku Islands, Spratly Island, and
Scarborough Shoal; and (3) and convincing the PRC to rein in its non-military
assets that are conducting illegal sand dredging and invasive fishing.

It was not until 2016 that the United States signalled a potential change from
its position of absolute neutrality. Leading up to that point, the Obama
administration conducted several FONOPS in order to assert UNCLOS
conventions, even if that meant little headway on resolving individual disputes
(Werner 2019). Ultimately the operations were safeguarding the primary US
interest in freedom of navigation. Below is a table tallying the FONOPS from
2012-2020, which allows us to contrast tangible operations among the three
administrations.

As mentioned above, the position of the United States changed after the UN
2016 tribunal ruling for Manila and against Beijing over the Spratly Islands
and Scarborough Shoal. The Permanent Council of Arbitration,
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headquartered in The Hague, ruled in favour of the Philippines on several
designations of maritime objects and against the excessive maritime claims
being made by the PRC (PCA 2013). Specifically, the ruling found that Beijing
had no basis to assert historic rights, nullifying many of the subsequent
claims predicated on the nine-dash line (Poling 2020).

At the East Asia Summit in 2016, then-Secretary of State John Kerry
commented that the arbitration was ‘final and legally binding on both China
and the Philippines.” However, he added, ‘we are still studying the decision
and have no comment on the merits of the case’ (Hindustan Times 2016).
Despite the firm US stance on sovereignty, Kerry encouraged both parties to
comply with the ruling. His comments were precedent-setting, as no previous
US government official had endorsed a particular position on maritime
disputes in the South China Sea. The previous US position, originating in
2009, was that Beijing had offered no coherent legal basis to its nine-dash
line claims (US Department of State 2019).2 The subtle difference between
the two was to connect UNCLOS norms directly to claimants while falling
short of enforcing the specific ruling of the arbitration (countries could still
disagree on the judgement) by abstaining from calling PRC claims ‘illegal.’
Instead, by calling the claims ‘destabilizing’ or ‘aggressive,’ the administration
was able to support the ruling, avoid pushing Beijing into a corner, and
maintain the primary goal of supporting free commercial transit and
navigation.

For the duration of the Obama presidency, policy was rational and
comprehensive in its approach. It maintained ultimate neutrality on specific
disputes, even after the 2016 arbitration, while protecting navigation and
commercial activity. Although conflicts did not escalate during those years,
Obama’s approach was, however, incapable of preventing the PRC from
building bases on disputed SCS islands, flexing its military muscle, and
engaging in bilateral diplomatic coercion (McDevitt 2015).

The Trump Years: Transactionalism and Assertive Messaging

By the time Trump took office in 2017, Xi had been in power for nearly four
years, and the PRC had effectively transformed its approach, jettisoning the
rhetoric of the ‘peaceful rise’ and ‘good neighbour’ diplomacy in favour of the
‘Chinese Dream’ and promoting ‘Xi thought.” As a result, the Trump
administration transformed US policy in recognition of increasing PRC

2 The term nine-dash line refers to the PRC demarcation for claims over large
swathes of maritime areas in the South China Sea. Based as they are on a 1947 map,
the United Nations Convention on the Law of the Sea has rejected those claims as
excessive.
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assertiveness and military buildup. For the American public, trade policies
were front and center, but strategic options in the South China Sea seemed
consequential.

In retrospect, the Trump administration pulled from several options from
2017-2021, with a heavy emphasis on rollback-style public messaging and
tangible actions aimed at containment, especially in the latter years. Trump’s
transactional style of policy provided minimal assistance in the way of
tangible commitments to countries in the region. There were, however, voices
calling for an increase in US landpower in the South China Sea to deter the
PRC and buttress allies’ military positions. Bouchat (2017) argued that ‘US
landpower gives pause to states with aggressive intentions, creates networks
that enhance abilities synergistically, and may also break down barriers to
misunderstanding — all of which should result in a stabilizing role for US
landpower through its proper application in the South China Sea region’
(Bouchat 2017).

President Trump began to heavily employ economic sanctions and ramped up
public and diplomatic messaging. Opponents of the policy claim that
sanctions under the International Emergency Powers Act were not adequately
justified during this time and were instead viewed as rhetorical attempts to
counter PRC claims. In any case, such statements certainly supported
countries like Malaysia, Vietham, and Indonesia. Relying too heavily on
rhetoric of support for non-PRC claimants called into question the US
commitment to its partners, particularly in the absence of military action
(Williams 2020). The US Department of State is no stranger to such rhetoric.
In the words of then-Secretary of State Mike Pompeo, ‘America stands with
our Southeast Asian allies and partners in protecting their sovereign rights to
offshore resources ... and [we] reject any push to impose “might makes right”
in the South China Sea or the wider region.’” Moreover, then-Assistant
Secretary of State David Stillwell stated, ‘there is room for [sanctions],’
pointing out that ‘nothing is off the table’ (Pamuk and Brunnstrom 2020).

Coupling public statements with sanctions may have been the Trump
administration’s way of avoiding concrete ramifications while stopping short of
provoking armed conflict. Ultimately, the United States has been frequently
thrust into a position where action must be taken vis-a-vis increased PLA
Navy and Air Force operations. Claimants look to the United States to take
that action, ideally before the South China Sea becomes ‘a Chinese lake’
(Brands and Cooper 2018).

Nguyen (2016) sums up the shift from a hopeful Obama administration to that
of an assertive and recalcitrant Trump policy in the South China Sea by
recognizing PRC ‘buildup in the southern reaches of the South China Sea to
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establish greater control of its near seas, in the process diminishing US
access to the waters and airspace of the world’s most critical waterways.’ In
response, US policymakers assured the PRC that they would suffer the ‘net
effect’ of aggressive and provocative actions (Nguyen 2016).

James (2017) asserts that the ramping up of assertive language under Trump
was to some degree due to congressional voices. ‘Signals by a president’s
own party members are generally more powerful, while signals from members
of Congress from the opposite party are less so,” he writes. Despite less
support from across the aisle, the South China Sea has been viewed as a
battlefield for supremacy in the Indo-Pacific. In the words of Scott (2017), ‘the
nature of the challenge and its broader stakes, along with the array of
economic interests and global concerns that connect the US and China, as
well as the interests of various factions of the US political system, worked to
establish competing interests and priorities that muted partisanship and
generated more cooperative efforts.’

In 2020, Trump’s Indo-Pacific Strategy — calling for a Free and Open Indo-
Pacific (FOIP) — was declassified, revealing specific components of its
competitive strategy with China in the South China Sea and elsewhere
(Chang 2020). Tenets of the strategy included: (1) ‘naming and shaming’ the
PRC for its actions in the SCS (He and Ramasamy 2020); (2) the imposition
of economic sanctions on PRC officials linked to such actions; (3) carrying out
FONOPS and overflights in the SCS and the Taiwan Strait (Zhen 2019); (4)
strengthening the US military presence and countering the PRC buildup in the
Indo-Pacific (O’Rourke 2021a); and (5) encouraging allies and partners to do
more individually and in coordination with one another to defend their
interests in the SCS region (Ng 2019).

The report made conclusions about Beijing’s strategy as well, citing a desire
to utilize weakened US partnerships. The overall policy picture began to
coalesce by late 2018 and grew in intensity until the transfer of power in
January 2021. In an effort to connect specific actions under Trump to a
mosaic of policy goals, the table below shows a timeline of major diplomatic
and policy actions, short of military operations.

As the Trump administration faced losing re-election in 2020, longstanding US
ambiguity towards legal claims in the SCS began to shift. Statements by the
Department of Defense and the State Department were representative of that
shift, especially concerning Vietnam, the Philippines, and Indonesia. For
example, US Ambassador to the United Nations Kelly Craft sent a note to the
UN Secretary General which read, ‘the United States again urges China to
conform its maritime claims to international law as reflected in the
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Convention; to comply with the Tribunal’s 12 July 2016 decision; and to cease
its provocative activities in the South China Sea’ (Gertz 2020).

Secretary Pompeo went as far as to break from with the previous
administration’s precedent by edging further into the Beijing-Manila dispute in
the Spratly Islands and Scarborough Shoal, stating that, ‘Beijing’s claims to
offshore resources across most of the South China Sea are completely
unlawful, as is its campaign of bullying to control them.” Regarding the rights
afforded to the land formations, specifically, Poling (2020) shows that the shift
explicitly declared, ‘it is illegal for China to engage in fishing, oil and gas
exploration, or other economic activities in those areas, or to interfere with its
neighbours’ rights to do so’ (Poling 2020).

By labelling PRC claims as illegal, the United States took a definitive position
on the dispute, rather than defaulting to UNCLOS norms or a specific code of
conduct. In doing so, the Trump administration may have been hoping to
corner its successor into a specific policy towards Beijing (Quinn 2020). Some
scholars argue that once Trump ramped up anti-PRC efforts, components of
his aligned more with the Obama administration’s efforts. The policy aimed to;
(1) increase the military presence in the East and Southeast Asia regions; (2)
collect international support against the PRC; and (3) propagate the PRC’s
global image as a villain (Hu 2021). Regardless of the similarities in method,
the goal has remained the same from Obama to Trump and into the Biden
administration: to maintain freedom of navigation in the Indo-Pacific.

The Biden Administration: Strength Through Alliances

Scholars and insiders alike speculated on the Biden administration’s
approach to Beijing, especially in the early days of 2021. Campaign rhetoric
leading up to the 2020 US presidential election was critical of Beijing on both
sides of the aisle, but there was still little clarity as to how that would translate
into policy. If the wider policy was unclear, a path forward in the South China
Sea was completely indiscernible, especially due to pressing concerns on the
economy and public health (due to the COVID-19 pandemic). Area specialists
like Glaser and Poling of the Center for Strategic and International Studies
had been encouraging cooperation with partners like the Philippines to tamp
down coercion from Beijing while working with other Southeast Asian partners
to ensure that US absenteeism would cease under a new administration.

At the very least, there is consensus that the PRC is a growing threat to
democratic principles, as well as sustained trepidation over an ever-
increasing PRC military budget, which has grown from roughly US$120 billion
in 2009 to nearly US$250 billion in 2019 (SIPRI 2021). A report by the US
Chief of Naval Operations, Admiral Michael Gilday, reiterated the need to
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offset Beijing’s naval build-up: ‘To defend our Nation and interests around the
globe, we must be prepared to flawlessly execute our Navy's timeless roles of
sea control and power projection,’ the report reads, adding ‘there is no time to
waste; our actions in this decade will set the maritime balance of power for
the rest of the century’ (CNO 2021).

Language in the early days answered the call for a return to historic alliances.
During his confirmation hearing and in statements following his appointment,
Secretary of State Anthony Blinken alluded to Beijing as an opponent, a
challenge, and a potential partner, simultaneously. The United States, moving
forward, would approach the PRC from a position of strength, derived from
US partners and allies. Regarding the Philippines, Blinken reaffirmed that
Washington considers the US-Philippine Mutual Defense Treaty applicable in
the event of armed attacks against the Philippine forces, public vessels, and
aircraft in the Pacific, as well as in the South China Sea. According to a State
Department press release, the United States rejects any of China’s maritime
claims in the South China Sea that exceed what is permitted by UNCLOS (US
Department of State 2021a). The appointment of Kurt Campbell, an Obama-
era China hand, to the Biden administration has sent signals to allies in the
region. The United States seems to be returning to Asia with an expanding
roster of partners who are weary of PRC bullying and coercion.

The positions expressed over the dispute between Manila and Beijing have
been similar to the sentiments in other regional disputes, like those the PRC
has with Vietnam, Indonesia, Japan, and Taiwan. For example, a visit to
Japan and South Korea by Secretary Blinken and Department of Defense
Secretary Austin reaffirmed the US commitment to long-time allies in the
Indo-Pacific. Statements from the Department of State are representative of
the shift back towards reliance on existing security alliances, such as
reiterating America’s ‘unwavering commitment to the defense of Japan under
Article V of our security treaty, which includes the Senkaku Islands’ (US
Department of State 2021b).

During Blinken’s discussions with then-Japanese Prime Minister Yoshihide
Suga, support from Japan was unexpectedly given to joint defense of Taiwan
in the case of a PRC attack. A subsequent high-level trip to Europe further
demonstrated a longing for partnerships over key issues (like human rights
and freedom of navigation) among Western nations that operate in the Indo-
Pacific (Bennan 2021). This is especially apparent with partners like the
United Kingdom, the Czech Republic, and members of the 16+1 (a term used
to describe a forum for cooperation between Beijing and Eastern European
countries) that are reluctant to allow PRC leadership to take hold globally.
Developments like the new PRC Coast Guard law in January 2021 has led
US partners in the Quadrilateral Security Dialogue (India, Australia, and
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Japan) to coalesce around a welcome US return to the South China Sea.
Growing concerns in Europe over Chinese expansionism saw the HMS
Queen Elizabeth aircraft carrier deployed to the SCS, and even Germany
dispatched a frigate to traverse the SCS for the first time since 2002, to
support freedom of navigation (Aljazeera 2021).

Perhaps most telling in the early days of the Biden administration was the
outcome of the US-China meetings in Anchorage, Alaska. From the outside,
analysts have seen a continuation of PRC grandstanding for domestic
audiences, while the private meetings were likely less confrontational (Politico
2021). How else can one explain the willingness of PRC Foreign Minister
Yang Jiechi to meet after the US placed powerful sanctions over Chinese
actions in Hong Kong and Xinjiang? Much of the Trump-era toughness on key
issues has seemingly remained, as well as the mechanisms to deal with
them. The legislative provisions of the National Defense Authorization Act
(2019-2020) remain in place to counter PRC military and technological
prowess. Regional fora like ASEAN and the Asia-Pacific Economic
Cooperation (APEC), as well as the G7, may serve a largely unchanged
strategy under Biden. The Department of State has endeavoured to design a
regionally focused policy while reporting on PRC activities, including in the
South China Sea (Heydarian 2021).

Moving forward, the Biden administration will have to consider the role of
Congress in maritime disputes, especially related to mutual defense
agreements and a potential, but unlikely, ratification of UNCLOS in the United
States. Campbell and Wyne (2020) claim that, ‘increased risks caused by
ramped up military activity in the South China Sea is becoming cause for
concern for experts who believe that the traffic is inevitably going to lead to an
accident or escalate into a crisis scenario.” First, US policy makers will have
to ask tough questions about bilateral security treaties. For example, what
level of strategic clarity or ambiguity is appropriate to deter PRC conflict with
the Philippines and Japan? Also, what contingency planning has the
Department of Defense put in place to deal with such an eventuality? Finally,
has diplomatic messaging been effective in reaching an understanding on a
path forward with America’s Japanese and Filipino counterparts?

Congress may also raise the question again (last discussed in June 2012) of
whether the United States should become a signatory to UNCLOS. In 2012,
hearings in the Senate Foreign Relations Committee revealed arguments for
and against its adoption under US law. Proponents pointed to navigational
rights, increased legitimacy in citing provisions of the treaty (including those
related to foreign military activities in exclusive economic zones), and a move
away from reliance on non-binding international norms alone (Browne 2019).
Opponents have argued that Beijing has, thus far, been able to cite
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international law to defend activities in their EEZs. Similarly, UNCLOS has not
been able to resolve maritime disputes along the PRC’s nine-dash line, which
leaves little incentive to enshrine such justification in US law, especially from
a policy perspective (Dutton 2011). Instead, the United States could better
serve regional stability and the interests of US partners by continuing the
FONOPS program and bilateral defense support (Bromund and Schaefer
2018). Given the current status quo, a change in the US relationship with
UNCLOS is unlikely.

It is important to add a caveat to our current understanding of US policy in the
South China Sea, and that is recognition of the larger foreign policy concerns
of the Biden administration. For the greater part of 2021, the number one
priority was to tackle the Covid-19 challenge. Beyond that, Biden pushed for a
new energy policy aimed at decarbonisation, energy security, and energy
development. Much of those objectives will rely on cooperation with the PRC,
and they may take precedence over the long-standing irritants in the South
China Sea.

US maritime policy in the South China Sea across the Obama, Trump, and
Biden administrations has certainly taken on different forms and varying
degrees of intensity. The primary objective, however, has remained constant:
maintenance of free navigation.

Table 6.1. Reported FON Operations in the SCS by year since 2012 (CRS
2021)

Year SCS FONOPs Taiwan Strait Transits
2012 5 9

2013 2 12

2014 3 4

2015 2 1

2016 3 12

2017 6 3

2018 5 3

2019 7 9

2020 8 13
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Table 6.2. Major SCS Diplomatic, Policy, and Legislative Actions during the
Trump Administration. Sources: Author’s compilation based on a variety of
public sources.

Date Policy Action or Legislation

December US Congress passes the Asia Reassurance Initiative Act to ‘promote United

2018 States values as well as economic and security interests in the Indo-Pacific
region’ (US Congress 2018).

May 2018 The Department of Defense rescinds China’s invitation to the Rim of the
Pacific Exercise (RIMPAC) (Lubold and Page 2018).

November US National Security Advisor Bolton publicly opposes agreements with the

2018 PRC in the SCS that would limit freedom of navigation (Watts 2018).

January US Admiral John Richardson warned the PLAN that PRC militia and coast

2019 guard vessels would be treated as navy ships (Panda 2019).

March 2019 | Secretary Mike Pompeo asserts that an attack on Filipino forces or vessels
would activate provisions of the US-Philippine Mutual Defense Treaty
(Kraska 2020).

December US Congress passes the Global Fragility Act (2019) to support weakened

2019 states that would be of US national security interest (US Congress 2020).

December The US Strategy to Prevent Conflict and Promote Stability is submitted with

2019 the Global Fragility Act (2019) to provide a framework for moving countries
from fragility to stability, and from conflict to peace (US Department of State
2021c).

May 2020 A presidential proclamation restricts visas for PRC students and researchers
connected to Military-Civil Fusion institutions, specifically in the STEM fields
(Federal Register 2020).

July 2020 The Pacific Deterrence Initiative was introduced to the National Defense
Authorization Act for Fiscal Year 2021, aimed at transparently allocating
resources to defend US interests in the region (Reed and Inhofe 2020).

July 2020 Secretary Pompeo releases a statement rejecting PRC Codes of Conduct
on working with 3rd parties in maritime disputes (Pamuk and Brunnstrom
2020).

August The United States begins imposing visa restrictions on PRC officials related

2020 to SCS coercion (US Department of State 2020).

January The Department of Defense published its Freedom of Navigation (FON)

2021 Report for fiscal year 2020, listing China’s remaining excessive maritime
claims.

January Secretary Pompeo announces additional sanctions on Chinese state-owned

2021 enterprises (SOEs) that were responsible for militarisation or construction of
disputed outposts designed to access offshore resources (Lee 2021).

January The Department of Commerce begins to add several SOEs to the Entity List

2021 which restricts US exports to foreign companies. Principle among them was
the Chinese National Offshore Oil Corporation (CNOOC) (Lefebvre 2021).
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Assessing Neutrality: The
United States’ Role in the
Diaoyu Islands Dispute

ALANA CAMOCA GONCALVES DE OLIVEIRA

On 21 April 2014, then-US President Barack Obama declared in a joint press
conference that the Diaoyu Islands (referred to as the Senkaku in Japan, and
Diaoyutai in Taiwan) are subject to Article 5 of the Treaty of Mutual
Cooperation and Security between the United States and Japan — the article
that commits the United States to defend Japan if it is attacked by a third
party (Obama 2014). This was the first time that a sitting US president made
this statement publicly, and openly challenged the traditional US position of
not taking sides in territorial disputes. In fact, Obama continued to argue that
the US does not take a position on the sovereignty of the Diaoyu islands,
though it does take a position in ensuring that all countries follows basic
international procedures in resolving their disputes peacefully. Nevertheless,
the speech clearly identified China as a threat to international order, and that
Washington would stand beside Tokyo to protect the islands, since Beijing
was not acting in accordance with international rules and norms.

Even though the tensions over the Diaoyu Islands took centre stage in the
international arena after the episodes of escalation in 2010-2012 — indeed,
these tensions have been growing due to the increase of the Chinese
presence in Japan’s territorial waters over the years — the origins of the
disagreement can be better understood if one take into account not only their
historical roots but how other major players have helped to shape the dispute.
The origins of the dispute can be traced back to Japan’s imperialism in Asia in
the late 19th century and the Japanese incorporation of the Ryukyu Kingdom,
known today as Okinawa (Chen 2014; Shogo 2009). As for US involvement in
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the history of the dispute, it is possible to highlight three major events: (i) the
Allied Forces’ occupation of Japan after the end of World War Il and the 1951
Treaty of San Francisco, (ii) the reversion of Okinawa to Japan in 1971-1972
and (iii) the US’ Pivot to Asia strategy.

In order to better understand the current status of the Diaoyu Islands issue,
this chapter will present an analysis of the role of the US in the dispute. Then,
it will show how US neutrality on the sovereignty dispute between China and
Japan — and the fine line it walks regarding this stance — were shaped by US
policy strategies and choices. In other words, the ambiguity of its neutrality
has been serving US strategic interests in East Asia and increasing the
legitimacy for the US to act in the region. It will also show that, due to the on-
going balance-of-power transformations taking place in the region, the
neutrality discourse is dwindling. The chapter is divided in two parts. Firstly, it
will briefly review each claim over the Diaoyu islands and describe the US’
official stance in regard to the dispute. Secondly, it will analyse the role of the
US in regard to the Diaoyu Islands, presenting how US neutrality has served
Washington'’s strategic interests in East Asia.

Diaoyu Islands Dispute, the Claimants, and the US Neutrality Stance

In recent years, we have seen a growing amount of attention paid to this
dispute over a group of small islands nestled between Japan, Taiwan and
China in the East China Sea (ECS). The dispute is catalysing a deterioration
of the East Asia security environment and is closely affecting the security and
foreign policies of countries in the region. The disputed islands are located in
the ECS, about 170 km northwest of Ishigakijima, 170 km from Taiwan, and
330 km from the Chinese coast. Japan, China, and the ROC support their
claims based on international treaties signed during the 19th and 20th
centuries.

Japan asserts that the islands were incorporated into its territory through the
Okinawa Prefecture in 1895 during the Sino-Japanese War (1894-1895). The
Japanese government points out that the territory was only incorporated after
provincial authorities recognized that there had been no previous occupation
of these islands by any other country — the terra nullius principle. Post-World
War Il, Japan points out that the islands were under US control as per the
Treaty of San Francisco, but the islands were returned to Japan in 1972 as
part of the Japan-US Okinawa Reversion Agreement (Suganuma 1996;
Eldridge 2014).

Differently, China claims that the islands were not terra nullius because of
their discovery during the Ming dynasty (1368—-1644), and because Chinese
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fishermen have exploited the islands and their adjacent waters for
generations. The People’s Republic of China (PRC) authorities also argue
that the islands were used as a navigation demarcation in the waters between
Ryukyu and China. Moreover, the Chinese government also claims that, at
the end of the 19th century, after the Japanese victory in the First Sino-
Japanese War (1894-1895), the Diaoyu islands were among the territories
that China ceded to Japan in the 1895 Treaty of Shimonoseki.

According to China’s claims, because the Qing dynasty (1644-1912) ceded
the islands to Japan in the Treaty of Shimonoseki, they should have been
handed over to the ROC as stipulated in the Cairo Declaration (1943), the
Potsdam Declaration (1945) and the San Francisco Treaty (1951), given that
Japan was obliged to return Formosa, the Pescadores, and ‘the islands
appertaining to Formosa.’ Thus, Beijing asserts that the United States should
have not held control over the Diaoyu Islands at the end of the war. The
Chinese government argues that Japan should have been stripped of all the
islands in the Pacific which it had seized or occupied during its imperial period
of colonial expansion. Although none of the aforementioned documents
explicitly mentions the Diaoyu Islands, the Cairo Declaration does state that
‘Japan will also be expelled from all other territories which she has taken by
violence and greed.” Since about the 1970s, the PRC has interpreted this
phrase to include the Diaoyu Islands. Officially, the Republic of China’s (ROC)
stance is the same as that of the PRC, though the government in Taipei is
nowadays less active in pressing these claims.

Although territorial disputes are usually followed by conflicts between the
countries that claim sovereignty over specific territories, other countries can
play an important role in those disputes. Other countries can serve as
mediators or provide military, economic, and even discursive support for one
of the countries before, during, and after the dispute. Thus, in order to better
understand the Diaoyu islands dispute it is important to highlight the US’ role.

Even though the US government does not claim sovereignty over the islands,
the Diaoyu group was under US control between 1951 and 1972. In addition,
the United States has been an important player in the East Asia security
theatre since the end of World War II. The US government’s position is one of
neutrality and opposition to the use of force to resolve issues of sovereignty
(Oliveira 2021). Washington has constantly reiterated this stance since the
beginning of the dispute in the late 1960s and early 1970s. With the reversion
of Okinawa in 1972, for example, the United States placed the islands under
Japanese administration. At the time, US Secretary of State William Rogers
stated that the Okinawa reversion treaty did not affect the return of
administrative rights over the islands to Japan, from which the rights were
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received, and ‘can in no way prejudice any underlying claims. The US cannot
add to the legal rights Japan possessed before it transferred administration of
the islands to us, nor can the United States, by giving back what it received,
diminish the rights of other claimants’ (US Congress 1971).

However, the US position on the dispute cannot simply be regarded as one of
neutrality. Washington has constantly been concerned with its own strategic,
security, and foreign policy interests in dealing with the islands. In recent
years, the growing US concern about China’s rise has shifted Washington’s
foreign policy in East Asia since the Obama administration, and its discourse
on neutrality has been fading.

Neutrality vs. US Strategic Interests

The US Administration of Ryukyu and its Strategic Position in East Asia

The United States occupied Japan at the end of World War I, and at the time
Washington’s interests in Okinawa increased due to its geopolitical location.
Eldridge (2001) argues that a top secret report, designated NSC 13/3, by the
US National Security Council (NSC) in 1949, before the signing of the San
Francisco Treaty, already noted that ‘the United States intends to retain on a
long-term basis the facilities at Okinawa and such other facilities as are
deemed by the Joint Chiefs of Staff to be necessary in the Ryukyu Islands
south of 29° N, Marcus Island and the Nanpo Shoto south of Sofu Gan,’
which is the northern end of the Ryukyu Islands (NSC, 1949).

Nonetheless, in the 1951 San Francisco Peace Treaty, the US administration
pursued a strategy of maintaining its access and presence in East Asia
through its control over the Okinawa islands. The treaty not only officially
effected the surrender of Japan and ended the US occupation of Japanese
territory, but also granted control over Okinawa and the surrounding islands to
the United States. The latter is achieved through Article 3 of the international
treaty, which presents the Nansei Shoto south of 29 degrees north latitude
(including the Ryukyu Islands and the Daito Islands), as a territory where the
US would have sole administrative authority. It is noteworthy that the San
Francisco treaty did not name the Diaoyu explicitly as being among the
islands that were ceded to the United States.

The vagueness of the San Francisco Treaty became one of the major
problems involving territorial claims, not only in the Sino-Japanese territorial
disputes, affecting other territorial disputes in the region. As Kimie Hara
(2007) observes, disputes over the Takeshima/Dokdo Islands, the Sakhalin
Islands, and the Spratly Islands are also inherited from the Treaty of San



125 Asian Territorial and Maritime Disputes: A Critical Introduction

Francisco, which was neither signed by the ROC nor the PRC - to say
nothing of the USSR or either of the Koreas (Hara 2007).

During the Cold War, as the US administered the Ryukyu Islands (including
the Diaoyus), it was careful to characterize its governance there as temporary
in nature. Even though the US had gained control over the islands, it never
really severed relations between Okinawa and Japan. The Tokyo government
was granted ‘residual sovereignty’ over the Ryukyu Islands. According to
Smith (2013, 3-4), the rationale for this policy of residual sovereignty rested
on at least three major considerations: (a) the US sought to cultivate Japan
as a key Cold War ally in the Asia-Pacific, (b) it offered the Japanese
government an incentive to allow the US military to use bases in Okinawa,
and (c) residual sovereignty was, in part, meant to reduce anti-American
sentiment in Japan. The idea of Japanese residual authority over the islands
of Okinawa allowed the Ryukyu Islands to somehow remain united to
Japanese territory, facilitating US control and discourse as a benevolent
promoter of the international system.

On 29 February 1952 and 25 December 1953, the United States Civil
Administration of the Ryukyu Islands (USCAR) issued two documents,
respectively titled Ordinance No. 68 on the Government Provisions of the
Ryukyu, and Proclamation No. 27 on the Geographical Boundaries of the
Ryukyu Islands. Both documents defined the territorial limits that had not
been outlined in the San Francisco Peace Treaty. Considering the
geographical coordinates, the Diaoyu Islands were clearly part of the
territories administered by USCAR (Eldridge 2001; Oliveira 2019).

As the Cold War intensified and containment policies were strengthened, US
administrations, beginning with that of President Dwight D. Eisenhower
(1953-1961), believed that it was strategically and militarily important to
maintain control of the islands of Okinawa as a means of safeguarding US
interests and power in the Asian theatre. In a National Security Council (NSC)
report, for example, the US government acknowledged that Japan desired to
recover the Ryukyu territory, but due to the ‘critical strategic importance of
these islands, the United States must continue to impress upon the Japanese
its intention to retain control over them pending the establishment of enduring
conditions of peace and stability in the Far East’ (NSC 1954).

As early as the 1940s, an American administration of Ryukyu was not only in
the interests of the United States, but of the ROC as well, as evidenced by
conversations about the situation in the region between US President Franklin
D. Roosevelt (1933-1945) and Chiang Kai-shek, head of the Nationalist
government in China from 1928 to 1949, and from then until his death in 1975
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head of the Chinese Nationalist government in exile on Taiwan (Zhai 2015).
During the Cairo Conference in late November 1943, Roosevelt and Chiang
discussed the possibility of Okinawa becoming a territory to be under shared
administrative authority between the United States and the ROC. However,
this vision did not make it into the final wording of the San Francisco Peace
Treaty.!

The deterioration in international stability that took place soon after World War
Il pressured Washington to secure a strategic ally in the region. In the late
1940s and early 1950s, the United States created and strengthened a policy
of containment?, which would be the guide and central reference for US
foreign policy between the years 1947 and 1989%. The incorporation of Asia
into the containment scheme was the first important expansion of America’s
area of operation and occurred as it was on its way to becoming a country
with a global projection capacity. During this period, the dispute over the
Diaoyu Islands had not yet been triggered, but amid US strategies during the
Cold War, the Ryukyu lIslands together with the San Francisco Treaty
established dubious boundaries that would later be one of the main problems
of the sovereignty claims over the disputed islands.

The Reversion of Okinawa and the Beginning of the Diaoyu Islands Dispute

In 1965, US President Lyndon Johnson (1963-1969) presented his Okinawa
policy in a joint communiqué with Japanese Prime Minister Eisaku Sato
(1964-1972). The statement reveals Japan’'s eagerness to recover
administrative authority over the islands, asking the American president to

t During conversations prior to the signing of the Cairo Declaration, Roosevelt asked
more than once if the Republic of China would want the Ryukyu territory. Chiang
Kai-shek answered that China would agree to a joint occupation of Ryukyu by the ROC
and the US and, eventually, a joint administration of both countries but under the
trusteeship of an international organization (Zhai 2015).

2 The policy of containment was to contain the threat posed by the USSR at that time
and was inspired by George Kennan's ideas, a career US Foreign Service Officer. This
idea inspired the Truman administration’s foreign policy. The first time that containment
was presented was in the form of an anonymous contribution to the journal Foreign
Affairs. In this article Kennan, under the pseudonym Mr. X, writes that the main element
of any US policy toward the Soviet Union must be that of a long-term, patient, but firm
and vigilant containment of Russian expansive tendencies. https://history.state.gov/
milestones/1945-1952/kennan

8 This is one of the reasons why the United States started to have an interest in
stabilizing the economies affected by the war as soon as possible, as in the case of
Japan. Nonetheless, Washington signed the Mutual Security Treaty with Japan in 1951,
and this treaty was revised in 1960.
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understand the feelings of the people of Okinawa and Japan on this matter.
Sato also offered his thoughts on the East Asia geopolitical scenario while the
US government argued that they looked forward to the moment when the
islands could be returned to Japan. It was clear back then that, with military
bases on Okinawa supporting US operations in Vietnam, providing a strategic
location for the US presence in East Asia, and safeguarding Japanese
interests, it was impossible to predict when reversion would be possible
(Ryukyu Archive 1965).

In the ensuing years, the Japanese government and US authorities continued
negotiations over the islands. On 14 and 15 November 1967, during meetings
in Washington between Sato and Johnson, the process began to take shape.
Both US and Japanese leaders shared their interest in returning
administrative rights over the Ryukyu Islands to Japan at the earliest possible
date (Worldjpn 1967). An agreement over the reversion of the islands would
not occur until the administration of US President Richard Nixon (1969-1974),
however. In November 1969, Nixon met with Sato in Washington to establish
the terms of reversion and issued a joint statement reporting that the two
governments had agreed to immediately enter into consultations regarding
specific arrangements for accomplishing an early reversion of Okinawa, and
declaring that this would occur in 1972 (Smith 2013).

During the Nixon administration, the reversion of Okinawa was a priority in
order to enhance the Japan-US alliance and diminish the problems that the
United States was facing in regard to the discontentment of the Okinawan
population over the US presence in the region. However, the return of
negotiations over Okinawa were impacted by energy surveys conducted by
the Committee for the Coordination of Joint Prospecting for Mineral
Resources in Asian Offshore Areas, under the authority of the United Nations
Economic Commission for Asia and the Far East in 1968 and 1969. The
report revealed that the ECS might contain substantial energy deposits (Drifte
2013; 2016; Smith 2013).

The studies did not show the exact amount of resources that existed in the
Diaoyu Islands’ surroundings, but almost immediately after the
announcement, several Western companies expressed an interest in
exploring the region (Park 1973). Soon after the exploration intentions began
to arise, the Chinese government took a position claiming sovereignty over
the islands but demonstrated the willingness to negotiate the continental shelf
and its exploration with other claimants of territorial waters in the ECS,
namely the ROC, South Korea, and Japan (Park 1973). On 21 December
1970, the Japan-Korea Cooperation Committee, as well as the Japan-Taiwan
Cooperation Committee, convened to establish an offshore development and
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research liaison committee (Park 1973; Suganuma 1996; Friedheim 2019).
The PRC condemned the move, releasing a critical note on 3 December
1970, through the State-run Xinhua News Agency. In this note, China
criticized this cooperation and the joint development in the vicinity of the
Diaoyu lIslands. The following day, the PRC regime announced in a radio
broadcast that the Diaoyu Islands were not, in fact, part of Ryukyu territory,
but belonged to the continental shelf of China.

All this took place as other important events were developing that would shift
the Cold War balance of power. The necessities of Cold War geopolitics
directly involved the United States in negotiations over the disputed islands.
In the late 1960s and early 1970s changes in the balance of power during the
Cold War were becoming evident: the US rapprochement with China;
negotiations over Okinawa; and the consequent return of the Diaoyu Islands
to Japan, all brought difficulties for the US strategy in the region. Nixon and
Henry Kissinger — the latter serving concurrently as Secretary of State and
National Security Adviser — had planned to make their approach to China
while maintaining friendly relations with Taiwan and Japan. During the
Okinawa resolution process, and due to the emergence of the dispute over
the Diaoyu Islands, the US government was pressured by PRC and ROC
leaders to intercede on their behalf, but in the end Washington opted for a
position of neutrality (Eldridge 2001; Eldridge 2014). The discourse of
neutrality at the moment can be explained by two important US interests: (a)
maintenance of the Japan-US relationship and a strong US presence in East
Asia, and (b) rapprochement with China while maintaining good relations with
Taiwan.

In maintaining the Japan-US relationship, during the mid-1960s, the United
States had started to review its policy on Okinawa, since US officials were
increasingly concerned with the anti-US sentiment among citizens in Japan
and Okinawa (Komine 2013). Even though this pressured Washington to rush
the reversion of Okinawa, the US military maintained its bases on the islands
after their return to Japan. In fact, this territory still remains a
vital cornerstone of US forces in Asia due to its strategic location. During the
reversion negotiations, it is noteworthy that Nixon’s government had some
demands. One of them was related to textile trade policies in favour of the
United States, and the other had to do with transit and entry of nuclear
weapons into Okinawa in emergency situations.

On the latter issue, Wakaizumi Kei (2002) revealed in his memoir that, at the
moment of the elaboration of the 21 November 1969 Joint Statement by
Japanese Prime Minister Sato and US President Nixon which states that both
the United States and Japan have an interest in returning Okinawa, the two
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leaders moved into a private office following a procedure prearranged by
Kissinger and Wakaizumi, Sato’s secret emissary. The officials elaborated the
confidential ‘Agreed Minute’ between Nixon and Sato regarding the possibility
for entry of nuclear weapons into Okinawa during emergencies (Wakaizumi
2002; Komine 2013). The Agreed Minute states that ‘in time of great
emergency the United States Government will require the re-entry of nuclear
weapons and transit rights in Okinawa with prior consultation with the
Government of Japan’ (Ryukyu Archives 1969). According to Komine (2013),
without a confidential written assurance for the emergency re-entry of nuclear
weapons, the reversion of Okinawa itself could have been opposed by the US
government. This issue is related to the dispute insofar as the US interest in
maintaining relations with Japan and getting its agenda done made it hard for
Washington to follow, for example, the ROC request for the non-reversion of
the Diaoyu Islands to Japan. At the time, ‘the deal [had] gone too far and too
many commitments [had been] made to back off now (Smith 2013, 34).

Regarding the rapprochement with China, secret talks between Washington
and Beijing were being conducted in the early 1970s. Initially, negotiations
took place through indirect channels. The first tentative steps toward overt
rapprochement came only after an April 1971 ping-pong tournament held in
Japan, when the American team received an invitation to play in China. Later,
the incident would become known as ping-pong diplomacy. In July 1971,
Kissinger secretly travelled to China after an invitation from Zhou Enlai and,
on the 15th of that month, Nixon publicly announced his trip to China.

During the July 1971 meeting, Kissinger and Zhou debated Beijing’s interest
in a ‘One China’ policy, discussed the principle of reciprocity between
countries, and presented their concerns regarding the regional environment,
including the issue of Japanese militarism. It should also be noted that Nixon
and Kissinger both played the so-called Japan Card; raising the conceptual
possibility of a militaristic and expansionist Japan to exploit fears, long held
by the Chinese, of a revival of Japanese militarism, in order to justify the US-
Japan Security Treaty and to legitimize the stationing of US troops in the
region (NSA 1971). The territorial dispute between China and Japan,
especially regarding the islands near Okinawa, made the American military
presence more acceptable to the countries of the region and the world (Hara
2015). While emphasizing the China threat and prioritising Japan’s defense,
Nixon managed to secure tacit approval from the Chinese for a US presence
in Okinawa for Japan’s defense, thus exploiting China’s fear of a revival of
Japanese militarism.

Also, it is important to point out that recognizing Japan's or China's claim
over the islands could undermine Taipei's claim over its own sovereignty as
an independent country, as well as deteriorate US" relations with one of the
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two other nations. Thus, the declaration of neutrality was calculated to
prevent a potential conflict capable of harming US relations with any of the
three East Asian nations. In sum, US policy was acceptable to the Japanese
while providing enough ambiguity to avoid deterioration of relations with
Taipei and Beijing. Since then, the islands have been disputed by China,
Japan and the ROC, with escalation of tensions occurring in 1978, 1990, and
1996, as well as in 2004—-2005, 2010, 2012, and onwards.

Obama’s Pivot to Asia and Fading Neutrality

The ambiguous US policy of acknowledging, though not recognizing, the
claims helped Washington achieve its foreign policy goals in East Asia during
the Cold War. However, US neutrality and the attendant ambiguity thereof
continued to impact the dispute into the 21st century. In fact, the adherence to
neutrality has been fading over the past few years due to changes in the
balance of power of East Asia, as well as changing perceptions by US leaders
of China. When Barack Obama (2009-2017) assumed office, he discursively
emphasized diplomacy, multilateralism, and respect for the international order
as pillars of his foreign policy, aiming to distance himself from Bush’s
unilateralism (Brands 2017). Obama highlighted the need to promote greater
restraint, cost cutting and precision in the use of US military power, to double
diplomatic engagement with friends and rivals, and to rebalance American
policy geographically, due to the emergence of the Asia-Pacific as the focal
point of 21st century geopolitics and geoeconomics (Brands 2017).

Likewise, since the official implementation of the Pivot to Asia policy in 2012,
there has been increased US involvement and interest in safeguarding its
position of supremacy in East Asia. This promoted a greater US involvement
in the region’s territorial disputes, including the dispute over the Diaoyu
Islands. During the escalation of the Sino-Japanese territorial dispute in both
2010 and 2012, the US government started to get more involved and
discursively pointed out that the Diaoyu Islands were covered under the US-
Japan Security Treaty. It is worth noting that the US policy of neutrality began
to take clearer turn, with the US leaning towards favouring Japan.

On 23 September, for example, then-US Secretary of State Hilary Clinton
made assurances that the Diaoyu Islands were under the protection of the
Mutual Security Treaty between the US and Japan, and that any intervention
or use of force was not welcome (Drifte 2013). Since 2010, it has been
possible to observe an increase in the number of Chinese ships converging
on the islands, precipitating an increase in US involvement in the region.

In another example of increased US involvement, after China demarcated an
Air Defense ldentification Zone (ADIZ) over the ECS in 2013, and amid the
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growing presence of Chinese naval assets in the surrounding waters of the
Diaoyu Islands, Obama stated that the islands were under the umbrella of the
US-Japan Security Treaty. Obama’s statement is particularly significant
because it was the first time that any sitting US president had overtly stated
that the Diaoyu Islands fall within the US-Japan Security Treaty. Even though
other high-level US officials had offered similar reassurances to Japan in the
past, this had great symbolism. In response to the Chinese ADIZ, two
American B-52 planes were dispatched on an overflight of the Diaoyu Islands
(Drifte 2013; 2016).

In an April 2014 press conference, Obama reiterated the US commitment to
fundamental principles such as freedom of navigation and respect for
international law, stating that the ‘treaty commitment to Japan’s security is
absolute, and Article 5 covers all territories under Japan’s administration,
including the Senkaku Islands’ (Obama 2014). As pointed out by Gronning
(2014), US diplomatic sources reveal that Japanese officials consistently
encourage the United States to restate its commitment to defend the islands.
His statement helped Obama gain leverage in bilateral issues involving
Japan, and sent a signal to China that the United States would not tolerate
any unilateral actions that the Chinese government might be tempted to
pursue. The US government still holds that this position is not related to the
sovereignty dispute between the two East Asian countries, and it continues to
defend the US position of neutrality. However, this position of neutrality, in an
era marked by increased Chinese belligerence, has served to strengthen US-
Japan security relations®.

By 2014-2015, Japan and China had signed a four-point consensus laying
out their differences concerning the disputed islands. The bilateral
discussions resumed in early 2015. In 2018, after nine rounds of high-level
consultations, they launched a maritime and aerial communication
mechanism (South China Morning Post 2018). However, even during the
COVID-19 pandemic, tensions continue. For the last few years, Beijing’s
moves have put pressure on US officials to increase their commitment to
Japan’s security, and US authorities have publicly declared that unilateral
actions by China would not affect the US acknowledgment that the islands
are administered by Japan. The US Congress inserted in the FY2013
National Defense Authorization Act (H.R. 4310, P.L. 112-239) a resolution
stating ‘the unilateral action of a third party will not affect the United States’

4 Infact, as the threat posed by increased Chinese aggression has grown in the last
few years, Japan’s security policies and behaviour have shifted (Hughes 2017). Since
the Abe administration, Tokyo decided to enhance Japan’s deterrence capacity by
improving Japan-US relations, as can be seen in the Japan’s National Defense
Program Guidelines published in the 21st century and the revision of the Guidelines for
Japan-US Defense Cooperation.



Assessing Neutrality: The United States’ Role in the Diaoyu Islands Dispute 132

acknowledgment of the administration of Japan over the Senkaku Islands.’
Similar language appeared in a number of bills and resolutions concerning
US interests in the ECS (Manyin 2021, 9).

Even if Obama’s foreign policy was not consistent throughout the years, due
to budget cuts, domestic political splits, and a lack of strategic cohesion on
the concept of the pivot (later rebalancing) to Asia in government speeches
and documents; the Pentagon managed to maintain its commitments in the
Asia-Pacific, maintaining an active military presence in the region (Green
2017; Oliveira 2021). Washington’s main goal can be seen as upholding and
enhancing the US-led security architecture in the Western Pacific and
maintaining a regional balance of power favourable to the US and its allies.
When the Trump administration began, the US government adopted different
policies that worsened US-China relations. The US foreign and security policy
towards China evolved toward confrontation, based upon a perception of
China as a revisionist power seeking regional hegemony (United States
2017). In the last few years, the United States has helped to strengthen the
military capabilities of its allies in the region, particularly Japan, South Korea,
the Philippines, and New Zealand (O’Rourke 2021).

On the issue of the disputed islands, the United States has constantly
demonstrated its commitment through the statements made by its political
leaders and military commanders. In 2020, for example, Lieutenant General
Kevin Schneider, commander of US forces based in Japan, launched the joint
US-Japanese exercise Keen Sword 21. Schneider said that ‘our arrival today
was simply to demonstrate the ability to move a few people, but the same
capability could be used to deploy combat troops to defend the Senkaku
[Diaoyu] Islands or respond to other crises and contingencies’ (Zhou 2020).
Backing up these words, the US Navy has shifted a greater part of its fleet to
the Indo-Pacific region (O’Rourke 2021). The Department of Defense is
assigning its most capable ships, aircraft, and personnel to the region and
conducting increased operations and warfighting exercises, as well as
developing new weapons and other technologies that could be crucial for the
continued US presence in the East Asian region (O’Rourke 2021). Even now,
Washington continues to emphasize its neutrality towards the islands.
However, the American commitment to the defense of Japan and its growing
presence in the region, demonstrate how US neutrality tends to serve US
strategic interests in East Asia.

Conclusion

The US has consistently used its position of neutrality, and the ambiguity
surrounding it, to prevent conflicts that could undermine its alliances in East
Asia. The success of this strategy has been evident, especially during the
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political, ideological, and security tensions that arose in the 1970s. In the 21st
century, this ambiguity has seen a renewed importance due to the US
willingness to protect its East Asian allies like Japan, as well as a way of
balancing revisionist threats, such as that posed by China.

Even after the Obama administration, the US presence in East Asia and its
involvement in territorial disputes continue, whether through military
cooperation or other commitments. In January 2021, White House press
releases from the newly minted Biden administration sent a clear warning to
Beijing against any expansionist intentions in Northeast and Southeast Asia.
In multiple calls and statements, Biden and his top security officials have
underscored ‘US support for allies Japan, South Korea, Taiwan, and the
Philippines, signalling Washington’s rejection of China’s disputed territorial
claims in those areas’ (Strait Times 2021). Other correspondence between
high-level officials continued to reiterate the US commitment to defending the
Diaoyu Islands, since they fall under Article 5 of the US-Japan Security Treaty
(US Department of State 2021; Johnson 2021).

The US stance on the Diaoyu Islands dispute over the years shows how
Washington'’s interests and statements on the issue have the power to shape
the development of territorial disputes in East Asia. In the last few years, the
US government has come to recognize in China a rival power with the
potential to challenge US supremacy. Thus, it is not a surprise to see the US
military presence in the Indo-Pacific grow and, as China’s influence and
military capabilities increase, the policy of neutrality is beginning to fade.
Thus, in the years ahead, we may withess a more resolute US response in
regards to the Diaoyu Islands dispute. Since the beginning, the United States
has been one of the major players in the dispute, and even though
Washington does not claim sovereignty over them, the islands are entangled
in a discursive, military, and political power play closely related to US
interests.
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Dashing Lines and Faking
History: The Complicated
History of Taipei’s Maritime
Claims

DEAN KARALEKAS

To understand Taiwan’s claims in the South China Sea (SCS), one must first
understand that Taiwan has no claims in the South China Sea. The student of
history and geopolitics in the Indo-Pacific region is perhaps better advised to
conceptualize the issue thusly: The Republic of China (ROC) has various
claims in the South China Sea — as well as the East China Sea (ECS) — and
the ROC also has claims over the island called Taiwan.

It is modern journalistic shorthand to conflate ‘Taiwan’ with ‘the ROC’ as the
name of the nation, and this serves just fine in most usages. But it can lead to
misperceptions when engaging in a deeper examination of issues, such as
this one, in which a clear distinction must be made between the Republic of
China — the government that came into being in 1912 after the overthrow of
the Qing dynasty — and Taiwan, which was part of the Japanese Empire until
1945. Thus, for much of the formative part of its history, Taiwan was not even
a part of the country for which it is today synonymous, and vice versa.’

Therefore, a usage note might be in order. In this chapter, the author will
endeavour to be careful about referring to Taiwan and the Taiwanese as that
island and peoples derived therefrom that are distinct to Formosa. Likewise,
the term ‘ROC’ will be used in reference to the claims, laws, statutes, and

5 For an in-depth look at the history of Taiwan as a country, see Jonathan
Manthorpe’s (2016) Forbidden Nation.
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other products of government that are properly the purview of the ROC
administrative infrastructure now located on Taiwan, but which having been
founded in China, are not necessarily Taiwanese. Of course, there is bound to
be some overlap, but a distinction is essential to a proper understanding of
the state of the ROC’s maritime claims, their origins, and how they are seen
today in Taiwan.

Identification as a Land Power

As a successor state to the Qing dynasty, the ROC departed little from its
predecessor Chinese regime, at least in terms of culture and worldview. Part
of the cultural identity of China has traditionally been that of a continental
power, not a seafaring nation. Chinese emperors and bureaucrats have
customarily exhibited a distrust of coastal inhabitants and seafaring peoples,
and while there have been occasional dalliances with maritime expeditions
during the long period of China’s political history, such as the 15th century
treasure ships of Admiral Zheng He, the pattern has been for the Chinese
state to withdraw from these forays and resume an inward-focused, land-
based orientation. This included the prevailing official opinion about Taiwan,
with the Kangxi Emperor (reigned 1661-1722) famously opining that Taiwan
was ‘the size of a pellet; taking it is no gain; not taking it is no loss.” The
island, considered ‘a ball of mud beyond the sea, adding nothing to the
breadth of China,” was not even depicted on imperial maps until parts of it
were annexed by the Qing dynasty in 1683 (Nohara 2017; Calanca 1998;
Teng 2004).

The designation of land power vs. sea power is not a trivial one. It has
consequences not just for the cultural identity of the citizens, but for how that
nation may be expected to behave in the international sphere. Military
planners and security analysts must be especially attentive to such
distinctions, as they are indicative of how the nation in question can be
expected to react to crises. In the words of Napoleon Bonaparte, the policies
of such states are inherent in their geography. Sea powers tend to have a
culture of individualism, entrepreneurialism, and risk-taking. Venice and
Rome were the sea powers of the ancient world, and later Portugal, the
Netherlands, and England would rule the oceans. The United States inherited
the Royal Navy’'s control of the world’s waterways, and is the primary sea
power of the modern day. In contrast, land powers tend to exhibit the qualities
of community and security, and have a collective identity and strong central
control. France under Napoleon, Germany under Bismarck, and Russia under
the czars are examples of continental powers. The last great global land
power was the Soviet Union. Notwithstanding Beijing’s current efforts to
transform the People’s Republic of China (PRC) into a sea power, China has
always been a land power, and can therefore be expected to exhibit the
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cultural tendencies that are associated with that history (Dasym 2016;
Blagden et al. 2011; Berlin 2010).

China’s land-based identity continued well into the modern era, with the
Chinese Communist Party (CCP) — another successor regime of dynastic
China — relying on a vast conventional land force versed in guerrilla warfare
tactics, and largely content to leave control over river systems and littoral
areas to its enemies. Mao Zedong exhibited a strong continental focus in his
emphasis on the population as his source of strategic power, evincing little
interest in maritime matters beyond mere coastal defense. Chairman Mao
even went so far as to opine that Taiwan was entitled to its independence,
conceding that this was derived from its right to self-determination. Later, on
21 October 1975, in conversation with then US Secretary of State and
National Security Advisor Henry Kissinger, Mao said of Taiwan: ‘if you were to
send it back to me now, | would not want it."” This historical disinterest in
maritime expansion is but one facet of how China exhibits the cultural
qualities analysts ascribe to continental — as opposed to sea — powers (Simon
2017; Castro 2016; Nohara 2017; Foreign Relations of the United States
2010).

Dashed Lines and Dashed Hopes

Even a culture with a long-time tendency toward tellurocracy must concede to
the realities of geopolitics, however, and the events in the Pacific Theater of
the Second World War highlighted the importance of control over the South
China Sea islands, even to ROC leaders. The navies of France and Japan
had been competing throughout the 1930s over control of the region’s
archipelagos, with French forces claiming the Spratly Islands and occupying
some of them in 1933, as well as occupying the Paracel Islands in 1938. In
the run-up to the war, the Japanese Empire effected a military occupation of
the Pratas, Paracel, and Spratly Islands, inter alia. Recognizing the
importance of extending control over the SCS islands, immediately after the
war ended, the ROC began pressing claims in an attempt to assert
sovereignty over them, as evidenced by a trove of archival files that date to
1946, and which were declassified in 2009. The most recognizable of these
claims is the map feature that has come to be known as the ‘nine-dash line.’
Also known as the ‘U-shaped line’ or the ‘cow’s tongue,” the cartographic
delineation started life as the ‘11-dash line,” or ‘Location Sketch Map of the
South China Sea Islands,” which was sketched in rough form in 1946 and
informed an official version promulgated the following year. Two years later, in
1949, the newly formed PRC adopted the same line, with a few changes, to
define its own SCS claims. It is worth noting that previous versions of this line
have been found that date back to the 1910s, but none was officially
endorsed (Dzurek 1996; Chen 2017).
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The results of extensive archival research conducted by Chris Chung (2016)
on declassified official documents show that establishing sovereignty over
these islands was high on the government’s post-war priority list. The sketch
map referenced above was mentioned in the minutes of a 1946 meeting of
ROC leaders, who gathered to decide what territories and SCS islands they
would press to receive from Japan. Chung interprets the phrasing of the
report as being reflective of the prevailing mindset among participants in the
meeting that the Paracel (Xisha), Pratas (Dongsha) and Spratly (Nansha)
Islands, and Macclesfield Bank (Zhongsha) — and not to the waters
surrounding them — were considered salient (Chung 2016).

In other words, the purpose of the U-shaped line was not to lay claim over
exclusive navigation and other maritime rights over the waters delineated by
the line, but strictly as an island attribution line. Following the promulgation of
these measures, records of ROC protests against foreign incursions show
that there was a focus only on infringements of island territory, with passage
through the surrounding waters being tolerated. This is an important
distinction: It can be argued that this interpretation of what is claimed within
the U-shaped line (to wit: only the land formations) would not be inconsistent
with the current state of maritime rights according to the United Nations
Convention on the Law of the Sea (UNCLOS) (Chen 2018a; Chung 2016).

The actions taken to assert ROC sovereignty over the SCS islands in the
months that followed Japan’s defeat included building weather stations,
conducting surveys, and deploying soldiers to Pratas (Dongsha) Island,
Woody (Yongxing) Island, and Itu Aba (Taiping Island). In late 1946, a naval
expedition led by Rear Admiral Lin Zun and Captain Yao Ruyu sailed to the
islands in question to formally reclaim them from Japan in the name of the
ROC. These steps were taken despite the pressures of the seemingly
endless Chinese Civil War that had been raging since 1927, as well as of
obstructionist efforts by the French colonial government in Vietham, to say
nothing of the northeast monsoon rains and rough seas that harried the men
undertaking this storied mission (Chen 2017; Granados 2006; Chung 2016).

Historical Claims and Shady Evidence

As described above, the ROC government was desperate to establish a
strong case for ownership over the islands of the SCS, both in the run-up to
and in the immediate aftermath of the Second Sino-Japanese War, known in
China as the War of Resistance against Japanese Aggression. This
desperation led to actions and intentional misrepresentations that are still
being unravelled today, and which illustrate one of the dangers of putting too
much stock in territorial claims based solely on history.
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Two historical incidents that illustrate this danger have been described by
French geographer Frangois-Xavier Bonnet, who conducted extensive
archival research on this issue and who outlined his findings in a provocative
conference presentation in 2015. The first such incident involved a secret
mission to the Paracel Islands in June of 1937 undertaken by Huang Qiang,
an ROC regional military commander. There had been intel that Japanese
forces had been harrying the Paracel Islands, and Huang was dispatched to
investigate the veracity of these reports. His other assignment was to secure
ROC sovereignty over the territory, visiting several islands in the Amphitrite
Group including the largest of the Paracels, Woody Island. In his Confidential
Report of 31 July 1937, Huang describes loading 30 sovereignty markers
aboard his ship in preparation for the voyage. Of these stone tablets, none
was dated 1937: rather, most of the markers were dated either 1921 or 1912,
as well as four that went back to the Qing dynasty. These latter were removed
from the city of Guangdong by Huang’s team and were dated 1902 (Bonnet
2015; Nery 2015).

Like salting a gold mine, Huang and his crew planted the antedated stone
markers on various islands in the Paracels in order to bolster the ROC’s
claim, on historical grounds, to sovereignty over these features. The annex of
his report, reprinted by the Committee of Place Names of the Guangdong
Province (1987) contains Huang's detailed record of which markers were
buried where. The following are excerpts from this record:

(1) One stone tablet can be found beside the old tree on the
southern side of Shi Dao (Rocky Island) facing Lin Dao
(Woody lIsland), which is 50 feet from shore. The tablet’'s base
was buried at a depth of 1 foot. ‘Commemorating the
Inspection of 1911,” was carved on the tablet;...

(6) At the center of northern Lingzhou Dao (Lingzhou Island), a
stone tablet can be found under the tree with the inscription
‘Commemorating the Inspection of 1911’ with its base buried 8
feet into the ground;...

(13) At the northern shore of Bei Dao (North Island), a tablet
can be found with the inscription ‘Commemorating the
Inspection of 1902." (Committee of Place 1987; Carpio 2016).

At least a dozen stone tablets were planted on the Paracel Islands during that
1937 voyage, all dated between 1902 and 1921. Owing to the clandestine
nature of this mission, these markers were lost to time until being
rediscovered by Chinese archaeologists and soldiers of the People’s
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Liberation Army (PLA) in the mid to late 1970s, at which time they were
leveraged to bolster the PRC’s history-based claim over the archipelago
(Bonnet 2015).

The second historical incident is similar to the first, though this tale begins in
1956, and ends 10 years earlier, in 1946. The story begins with Tomas
Cloma, a Philippine national who made a personal claim to sovereignty over
the Spratly Islands based on an interpretation of the law governing terra
nullius (no-man’s land). On 15 May 1956, Cloma issued a ‘Notice to the
Whole World’ that his brother, Filemon Cloma, and a crew of 40 men had
taken physical possession of each of the islands in the Spratly archipelago,
as was their right after Japan gave up ownership over the islands in the 1951
San Francisco Peace Conference. Cloma named his new micronation the
‘Free Territory of Freedomland’ (Raine and Le Miere 2013).

Records show that the ROC dispatched several patrols to these islands later
that year in response to the Cloma claim. In addition to detaining Filemon and
confiscating his weapons and navigational charts, the Chinese nationalist
agents tried to force the captain and his officers to sign a statement
recognizing Freedomland as ROC territory. It was during three voyages in late
1956 that ROC sailors landed on various islands in the Spratly group to
conduct flag ceremonies, remove or destroy structures built by competing
claimants, and erect antedated markers. Specifically, two markers (both dated
December 1946) were planted: one on Nam Wei Dao (Spratly Island), and
one on Xi Yue Dao (West York Island). For decades afterwards, the history
books attributed the presence of these markers to a 1946 voyage led by
Commander Mai Yun Yu, who in the mid-1970s would publicly admit that,
while his expedition did indeed visit Taiping Dao (Itu Aba Island) in December
1946 on a mission to destroy the Japanese tablets there and plant two ROC
sovereignty markers (in the north and south of the island), his team never set
foot on Spratly island or West York island (Samuels 2013; Bonnet 2015;
Carpio 2016).

While the ROC officially claims the islands encompassed by the
aforementioned U-Shaped Line, it is in direct control of a total of 166 islands,
though the vast majority of these are the islands surrounding Taiwan proper
(Formosa Island; consisting of 22 islands) and Penghu (the Pescadores; 90
islands). The remainder form part of the geographical units referred to as the
outlying islands of Kinmen (Quemoy; 14 islands, including Wagqid) and Matsu
(Mazu; 36 islands), as well as Nansha (consisting of Itu Aba [Taiping Island]
and the adjacent Zhongzhou Reef) and Dongsha. And then there’s the
Senkakus.
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East China Sea Claims

The Senkakus are a group of five uninhabited islands and three rocks located
north of the south-western end of the Ryukyu Islands in the East China Sea.
In Taiwan, they are known as the Tiaoyutai Islands; in China, as the Diaoyu
Islands. They are claimed by the ROC, the PRC, and Japan, the latter of
which is in effective control of the archipelago and therefore has the strongest
claim. If nothing else, possession is still nine-tenths of the law — even
international law.

The ROC’s ECS claims are almost the inverse of its SCS claims, at least in
terms of proximity and level of control exerted: Taiping Dao lies 1,600 km from
Kaohsiung, and 1,150 km from ROC-controlled Pratas Island. In the event of
an armed conflict, such great distances would make it difficult for Taipei to
deploy military assets quickly enough to protect its claim, and hence the
facilities and uniformed personnel stationed there. The Senkakus, on the
other hand, remain uninhabited and undeveloped, yet lie just 102 nautical
miles northeast of Keelung, in Taiwan’s north (Chen 2011).

The root cause of the Senkakus dispute stems from two very different
conceptions of what constitutes a valid sovereignty claim. On one side, the
global order is informed by Western norms of sovereignty and international
law in such matters, particularly UNCLOS. China, on the other, eschews this
view and instead presses primarily for the use of historical arguments to
determine sovereignty. The Chinese reasoning is salient here, as it rests,
ironically enough, upon recognition of the Senkaku Islands as being under
Taiwan administration: Despite the clear enmity between the PRC and the
ROC, the two governments do agree on the view that the Senkakus are part
of Toucheng Township, in Taiwan’s Yilan County. With the Senkakus clearly
belonging to Taiwan, the only real difference of opinion is on the question of
to whom Taiwan belongs (Valencia 2014).

Historically, neither the Republic of China nor the People’s Republic thereof
had evinced any interest in claiming the Senkaku Islands, at least not until the
late 1960s. In 1968, a geological survey revealed that there might be rich
deposits of petroleum resources under the seabed there, and after the results
of this survey were published, the ROC initiated its first territorial claim to the
islands, with the PRC following suit soon thereafter. Both employed a
historical-based argument, which posits that the first, albeit vague, mention of
the Diaoyu Islands can be found in an ancient Chinese document dating back
to the 15th century. By the 17th century, the boundary between the Diaoyu
Islands and the Ryukyus was being referred to in Chinese texts as the Black
Water Trench, or Heishuigou. The islands are mentioned again by Xu
Baoguang, a Chinese official who was dispatched in 1720 to confer robes of
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office upon the king of Ryukyu, which at the time was a vassal state of the
Qing dynasty. Xu identified the western demarcation line of the Ryukyuan
kingdom as being at Kume-jima, just south of the Black Water Trench,
suggesting that the Senkaku Islands — and anything else situated to the west
of Kume-jima — must belong to China. Tokyo was loath to put any credence in
this historical claim to Chinese ownership — one predicated on the former
Ryukyuan Kingdom having been a tributary state of Imperial China. Japanese
leaders feared it was a slippery slope and could eventually lead to China
claiming Okinawa — a step that hawkish Chinese academics and media
commentators have been urging Beijing to take since 2013 (Smith 2013;
Nakayama 2015; Perlez 2013).

From the Japanese perspective, the Ryukyus’ tributary relationship to the
Qing had been officially tolerated since 1655, because the Ryukyuan kings
— unbeknownst to the Qing Emperor — had been simultaneously paying tribute
to the Japanese Shogun. Indeed, these kings were chosen in Japan, though
the Qing still believed them to be loyal subjects. This tributary relationship
came to an end in the mid-1870s, when the Japanese Home Ministry
assumed full jurisdiction. In 1895, after the Chinese defeat in the First Sino-
Japanese War, the Qing court dropped any remaining claims over the
Ryukyus via the Treaty of Shimonoseki. This is the justification for their
inclusion in Japan’s territories as laid out in the 1952 San Francisco Peace
Treaty (Economy 2017; Zhang and Li 2017).

At the end of the 19th century, agents of the Japanese government erected
sovereignty markers on the Senkaku Islands, officially incorporating them as
national territory via the laws governing terra nullius and the right to
acquisition through occupation. In 1895, a Japanese businessman named
Koga Tatsushird built a settlement on the island, where about 200 residents
operated a bonito processing facility. The enterprise was ultimately
unsuccessful, however, and the islands have been uninhabited since the plant
closed in 1940. The islands were administered by the US occupying forces
from the end of the war until 1972, although the Americans did not equate this
administration with actual US sovereignty. In light of this ambiguity, a
resolution was passed by the Okinawa Legislative Assembly in 1970
declaring the Senkaku Islands to be Japanese territory. The Japanese, whose
own claim is more consistent with the norms of international law, generally
view the ROC and PRC historical-based counterclaims as being driven by a
thirst for the oil in the seabed below (Pan 2007; Moteki 2010).

Officially, Taipei has been largely silent on the issue, and even the hard-line
factions that demand a tough stance are marginal forces that are largely
ineffectual. For example, in 2012, an activist from Taiwan, Huang Xilin,
travelled to the Senkakus to raise the flag and demonstrate ROC sovereignty



Dashing Lines and Faking History: The Complicated History of Taipei’s Maritime Claims 146

over the archipelago. Through a failure to pack properly for the voyage,
Huang — who at the time was serving as president of a group calling itself the
World Chinese Alliance in Defense of the Diaoyu Islands — arrived at the
designated island and, rather than planting an ROC flag, unfurled the five-star
red flag of the PRC. When interviewed later by Taiwan media, Huang claimed
to have forgotten his ROC flag at home. Huang's misadventure may be
comical, but it is indicative of a larger trend in Taiwan, wherein that part of the
population most passionate about aggressively pressing the ROC's ECS
claims tend also to be pro-China in their orientation (or, at the very least, tend
to be supportive of some form of ‘greater China’ conceptualization, of which
they see Taiwan a part). This hard-line stance over the islands is not reflected
in Taipei’s official policy. For one thing, there is no widespread support in
Taiwan for launching a military effort to occupy the islands and taking them by
force from Japan, a fellow democracy (Zhang 2015; Wang 2014).

Personal Connections and Policy

The manner in which the ROC government prosecutes its claims over the
Senkaku Islands — as well as how it behaves in the South China Sea maritime
territorial disputes — is greatly dependent upon which of Taiwan’s two main
political parties, the Kuomintang (KMT) and the Democratic Progressive Party
(DPP), is in power. Broadly speaking, due to what amounts to personal
convictions on the part of certain party leaders, the DPP has a track record of
showing greater concern with the South China Sea, while the KMT has
focused more on the Senkaku Islands in the East China Sea.

Chen Shui-bian

The DPP administration of President Chen Shui-bian, which ran from year
2000 to 2008, was marked by a focus on the South China Sea, and
particularly Taiping Island. Chen — a maritime lawyer by trade — was elected
amid a wave of pro-Taiwanese sentiment. He had been thrust into the public
arena after representing anti-KMT dissidents in court in the days when Taiwan
was still the KMT’s one-party state. He became a political player after several
attempts on his life, as well as the crippling of his wife (she was hit by a truck,
which then backed up and ran over her two more times in what was officially
deemed an accident and in no way politically motivated). These tragedies,
and Chen’s role in the struggle against authoritarianism, played no small part
in the development of his worldview and hence the direction taken by his
policies (Lynch 2006; Robinson 2000; Danielsen 2012).

The grand narrative of Chen’s presidency was the ‘Localization’ (read: de-
Sinicization) of Taiwan through a series of policies designed to erase the
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sense of ‘shared Chineseness’ that had been developing between the ROC
and the PRC. Nowhere was this more important than in the handling of the
respective governments’ island claims. There had been a dalliance by the
previous KMT administration with supporting PRC activities in the South
China Sea, such as allowing PLA warships to resupply at Taiping Dao during
China’s 1988 skirmish with Vietnam over the Spratly Islands. Chen sought not
just to end this cooperation on island claims, but to distinguish the claims of
the ROC from those of China despite their several commonalities. Indeed, he
paid the matter inordinate attention, even becoming the first ROC president
ever to personally set foot on Taiping Dao (Danielsen 2012; Elleman 2013;
Hsue 2007).

Chen engaged in a two-pronged approach to handling the island disputes.
The first was to solidify the ROC sovereignty claims to the islands that it did
control. He did this by initiating construction of a 1,150-meter-long runway on
Itu Aba, for example, designed to increase the operational capabilities of the
island as a potential forward-operating base. In an effort to placate Beijing as
well as to demilitarize the situation to an extent, he also replaced the
detachment of ROC Marines stationed on the island with members of the
Coast Guard, a less threatening branch of the service. The second prong was
a reconceptualization of the multiple and overlapping SCS claims (various
ROC claims and those of the PRC are contested by Brunei, Malaysia, the
Philippines, and Vietnam) from an exercise in competition to one of
cooperation. In early 2008, the Chen administration launched its Spratly
Initiative, in which it reached out to other SCS claimants and entreated them
to ‘shelve sovereignty disputes and jointly explore resources based on the
principle and spirit of the UN Charter, [UNCLOS] and the Declaration on the
Conduct of Parties in the South China Sea’ (MOFA 2008; Lin 2016).

Global warming and rising sea levels had become high-visibility issues, so the
Chen administration began calling for cooperation on environmental
protection, ecological preservation, and — most importantly — joint resource
exploitation. The entire South China Sea should be designated a marine
ecological sanctuary, where environmental scientists and protection groups
from all claimant nations could cooperate on field research, according to the
proposals. This multilateral approach was designed to create a ‘united front’
of sorts to counter China’s unilateral actions in the SCS and frustrate Beijing’s
preferred method of using bilateral negotiations as a divide-and-conquer
approach. Moreover, the purpose of this paradigm shift was not just to calm
regional tensions: it was also to aid in the fight against China’s diplomatic
blockade and to raise Taiwan’s profile in the regional and international fora
that would be erected to discuss the SCS issue: Whether or not the ROC was
a valid country, it was undeniably a valid claimant, and therefore any forum
that excluded Taipei would lose all legitimacy. It was an elegant way to
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reframe the island disputes to Taipei's advantage and proved so popular that
even the subsequent KMT administration would borrow from it (McManus et
al. 2010; Song 2010).

Ma Ying-jeou

Upon assuming the ROC presidency in 2008, Ma Ying-jeou and his new KMT
administration immediately set about repairing the relationship with China,
primarily as a means of boosting the economy by hitching it to China’s
meteoric economic rise, but also in the hopes that the Beijing authorities
would grant Taipei more international diplomatic space. He also managed to
secure an implicit ‘diplomatic truce’ with the PRC, in which each side would
stop trying to poach the other’s diplomatic allies. Given this positioning, it was
natural that the Ma administration went out of its way to avoid butting heads
with Beijing over the SCS claims. Instead, it focused more on the East China
Sea disputes with Japan. Ma himself had a strong personal connection to the
Senkaku Islands issue, going back to his days as a student activist during the
1970s (Atkinson 2010).

On 17 June 1971, for example, Ma led students from National Taiwan
University in a march on the US and Japanese embassies to deliver a list of
demands concerning the Islands. He became affiliated with a protest
movement called Baodiao, which is a portmanteau of Baowei Diaoyutai,
meaning ‘defend the Diaoyu lIslands.” Ma’'s interest in the Senkaku issue
extended to his academic work as well, it being the focus of his Doctor of
Juridical Science dissertation at Harvard University. Titled ‘“Trouble Over Oily
Waters: Legal Problems of Seabed Boundaries and Foreign Investments in
the East China Sea,’ the thesis identifies the key sovereignty issue as the
dispute between China and Japan over the seabed boundary delimitation in
the East China Sea. Examining this from an international law perspective, Ma
argues in favour of treating the seabed issue as separate from the territorial
dispute over the islands. Both the activism and the dissertation shed light on
Ma’s position vis-a-vis the Senkaku Islands, and undoubtedly influenced the
direction his policy would take while serving as ROC president (Chen 2018b;
Ogasawara 2015).

It would not take long for the Senkaku issue to dominate the agenda of the
newly minted Ma administration. In June 2008, a private Taiwanese vessel
called the Lianhe Hao sank after colliding with a Japanese Coast Guard
patrol ship. Her three crewmembers and 13 passengers were rescued by
Japanese Coast Guard, and subsequently held for territorial violations. In a
rare display of Taiwanese belligerence, Ma demanded that Tokyo pay
compensation for the sinking — an outcome that would be seen by some in
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Taiwan as a Japanese concession of ROC rights over the Senkakus (Wang
2010).

Despite the KMT administration’s wider foreign policy goal of engineering a
rapprochement with Beijing, and the concomitant distancing with other
powers in the region, Ma showed considerable restraint in refusing Beijing’s
pressure to harmonize the ROC maritime claims with the PRC’s, or indeed to
engage in any sort of cooperation on the issue. Moreover, his administration
completed a number of endeavours related to the SCS islands begun by his
predecessor, including promoting the Pratas Islands as a center of maritime
research, completion of a geological exploration and marine survey in the
Pratas and Spratly Islands, and construction of a photovoltaic system in order
to reduce carbon emissions in the Spratly Islands. Two of Ma’s most
remarkable triumphs on the maritime portfolio were unrelated to the Chinese
claims. His high-profile proposal in 2012 of an East-China Sea Peace
Initiative, for example, was received enthusiastically (by the global media, if
not the policymakers of the region) for its promotion of such cooperative
mechanisms as multilateral cooperation, preventive diplomacy, and the
peaceful settlement of disputes. Though Beijing ultimately put the kibosh on
the effort, it painted Ma as a peacemaker and capable regional leader.
Moreover, it raised Taiwan’s international profile and showed that Taipei's
interests in the region were, at least rhetorically, aligned with Washington’s
own (MOFA 2012; Souza and Karalekas 2015; Valencia 2014).

Ma scored another high-profile success with the April 2013 inking of a
fisheries agreement with Japan. Negotiations over this agreement had been
on-again, off-again for 17 long years, and it was only due to the increased
tensions in the region that Washington put pressure on Taipei and Tokyo to
finally close the deal. Following the spirit of the American political proverb that
‘only Nixon could go to China,’ it would seem that only Ma Ying-jeou, with his
history of nationalistic activism and hardline stance on the Senkakus, could
make peace with the Japanese over shared resources in the waters
surrounding the contentious islands (MOFA 2013; Leng and Chang Liao
2016).

Tsai Ing-wen

In 2016, the DPP once again won at the ballot box, and President Tsai Ing-
wen was inaugurated. Unlike Chen and Ma, Tsai had had no previous
personal connections to maritime claims and counterclaims, and was not
expected to devote much political capital to the issue given the party’s
Taiwan-centered orientation, as well as the perception that the new
administration would be amenable to developing deeper Taiwan-Japan ties. It
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therefore came as somewhat of a surprise when Tsai responded with a tough
stance against Tokyo over the Senkaku claims, after the city council of
Okinawa’s Ishigaki-shi approved legislation in 2020 to change the district
name of the Senkaku Islands from Tonoshiro to Tonoshiro Senkaku. Tsai
swiftly denounced the move and pledged to protect ROC sovereignty and
fishing rights over the territory. In fact, the strong response speaks less to the
importance of the Senkaku claims among the Taiwanese electorate and more
to the horse-trading that characterizes domestic politics in Taiwan (South
China Morning Post 2020).

Just weeks prior to the incident, on 4 June 2020, the Executive Yuan — the
executive branch of the ROC government — released the country’s first-ever
Marine Policy White Paper. At the time, China had been aggressively
militarizing the SCS islands over which it had wrested de facto control over
the previous decade, and the maritime security environment in both the East
and South China seas had become volatile (Taiwan News 2020).

The white paper was the next step in implementing a framework designed to
streamline the country’s ocean management, approved by the Legislative
Yuan in November 2019. Known as the Basic Act For Ocean Affairs, the
legislation was aimed at integrating the multitude of government agencies
that shared purview over marine and maritime issues. Until this initiative,
ocean-related matters in the ROC involved more than 15 different agencies
with sometimes overlapping jurisdictions, ranging from ministry-level bodies
to technical departments. As a result of these intersecting responsibilities,
scopes, and structures, inter-agency rivalries developed, making coordination
of the administration of maritime affairs a bureaucratic challenge.
Compounding this Byzantine nightmare was domestic inertia and party rivalry,
marked by inter-party conflicts over maritime ideology. Thus, for years Taipei
had been hamstrung in efforts to respond swiftly and efficiently to its urgent
marine and maritime challenges (Souza and Karalekas 2020; Shih 2020).

The Tsai administration therefore worked hard to implement more coherent
and coordinated ocean policies through the white paper, and for this to
succeed, it needed cooperation from the many government agencies that
would be affected, as well as by both ends of Taiwan’s unique political
spectrum. Thus, a modus vivendi had to be found between the Blues and the
Greens (Kuomintang and DPP) if the initiative was to move forward. With this
in mind, Tsai’'s tough talk in response to Japan’s redesignation of the Senkaku
Islands makes more sense: it was likely conceived as an olive branch offered
to the Pan-Blue coalition — not just the professional politicians, but the many
career civil servants employed in the relevant ministries and departments
known to have blue-leaning sympathies. This is a Herculean task. Not only is



151 Asian Territorial and Maritime Disputes: A Critical Introduction

it necessary to unite political factions for the good of the nation’s maritime
endeavours, but the Tsai administration must, in a sense, unite disparate
paradigms: the Pan-Green Camp’s localized perspective, with its focus on an
environmental-protection discourse viewing Taiwan as an island culture; and
the Pan-Blue camp’s terrestrial or land-oriented worldview, inherited from the
Chinese tradition from which this party evolved. Tsai's willingness to take the
concerns of this tellurocratic mentality into account in devising her response
to the Japanese — despite that response being perhaps more assertive than it
needed to be — is therefore heartening.

Conclusion

No matter which political party happens to be in power in Taipei, voters in
Taiwan expect their leaders to safeguard their interests, especially when it
comes to the country’s maritime issues. Unfortunately, Taipei's arguments to
support its claims of sovereignty suffer from the same deficiencies as those of
China: to wit, they are predicated on historical sources, and shaky ones at
that. As this chapter discusses, there are great many problems inherent in
using a historical argument as the basis for claims over territorial sovereignty,
not the least of which is the questionable reliability of so-called historical and
archaeological evidence.

Like the PRC, the ROC inherited a cultural identity and worldview of a
continental power, not a seafaring nation. Over the years of its exile on
Taiwan, however, it has begun to incorporate aspects of the maritime identity
of the islanders living there when the ROC arrived in 1949. It therefore
behooves military and IR analysts to include a culturalist perspective when
dealing with the complicated and overlapping island claims in the East and
South China Seas, especially as these have become potential flashpoints that
threaten regional peace and stability.
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Figure 8.1. Nine-Dash Map/U-Shaped Map. Source: Secretariat of
Government of Guangdong Province, Republic of China - Made by Territory
Department of Ministry of the Interior, printed by Bureau of Surveying of
Ministry of Defence. Now in Sun Yat-sen Library of Guangdong Province,

China. https://commons.wikimedia.org/w/index.php?curid=4002269
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Sino-Indian Border Dispute: A
Brief Introduction

MAYURI BANERJEE

The year 2020 marked the 70th anniversary of Sino-Indian relations and also
became one of the watershed years in the history of bilateral ties between
India and the People’s Republic of China (PRC). Following disagreements
between the two countries over territorial delineation and their armies setting
up military posts in or near disputed areas, Chinese and Indian troops
clashed fiercely at Galwan Valley near Ladakh on 15 June 2020, leading to
the death of 20 Indian soldiers and an unidentified humber of Chinese troops
(BBC 2020).

The localized conflict escalated rapidly into a full-blown crisis, with both sides
deploying additional troops, missile launchers, and armed helicopters. By all
appearances, China and India were on the brink of another war. Further
escalation was prevented by a timely intervention by political and military
officials, however, the brutality and magnitude of the violence witnessed
during the few days that the crisis lasted has complicated the disengagement
process, since neither country wanted to be seen as compromising on its
national interests (Peri 2021). The Galwan Valley clash was significant for two
reasons; first because it shattered the 1988 consensus of keeping the border
dispute divorced from the broader relationship and repositioned the border
dispute at the centre of bilateral ties, making diplomatic and economic
relations contingent upon developments on the border (Vasudeva 2020).
Second, the animosity exhibited by the two sides reversed years of hard-won
diplomatic and political improvements that had strengthened cooperative
structures, setting bilateral ties back years and placing the Sino-India
relationship at crossroads where prospects for a major reset appear bleak.
The first attribute is perhaps more damaging because the border dispute was
already a major driving factor in Sino-Indian rivalry, and its increased
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prominence is likely to intensify feelings of hostility in New Delhi and Beijing.
Moreover, as the existing bilateral border management framework appears to
be severely compromised, the rise of border tensions portend a new era of
uncertainty where bilateral interaction will be more adversarial, conflict-prone,
and volatile.

This chapter examines the origin of the border dispute, its colonial legacy,
and the factors that have contributed to its recent entrenchment. It will then
discuss the divergent positions held by the two countries on the border issue,
and the various bilateral dialogues and confidence-building measures
adopted by the two countries. It concludes with an assessment of the
effectiveness of these bilateral endeavours toward effective border
management, addressing the trust deficit, and finding a final resolution of the
border dispute, followed by policy recommendations the two countries can
contemplate.

Genesis of Sino-Indian Border Dispute

Over its seven decades, the Sino-Indian border dispute has become an
intractable disagreement, with no resolution in sight. The question of a
disputed border emerged in the early 1950s when the PRC effected its
occupation of Tibet, a move which created for China and India one of the
longest undemarcated borders of the world. The proximity of the Chinese
military presence so close to the undemarcated frontier created considerable
consternation in New Delhi. Factions of Indian policy elites led by India’s first
home minister and also its first deputy prime minister, Sardar Vallabhbhai
Patel, and then-Bombay Governor Girija Shankar Bajpai urged the
government of then-Prime Minister Jawaharlal Nehru to enhance the military
and administrative presence along India’s north-east region (Raghavan 2012,
80). However, both Nehru and India’s ambassador to China, K.M. Pannikar,
were reluctant to annoy their powerful northern neighbour and decided that
India would not actively pursue the border question with Beijing, but would
explicitly announce their endorsement of the McMahon Line as India’s border
(Luthi and Das Gupta 2017, 8-10). Beijing, on the other hand, was less
perturbed by the status of the common border as the new communist regime
was more engaged in consolidating its authority at home, supressing
rebellions, dealing with poverty, agrarian crises, and fears of invasion by the
United States and the exiled nationalist government of the Republic of China,
then in exile in Taiwan. Accordingly, the leadership of the Chinese Communist
Party (CCP) saw fit to put the boundary issue on the backburner until they
were well-prepared to address it (Chaowu 2017, 70).

The border dispute came to the fore in 1958, when Chinese Premier Zhou
Enlai, responding to Nehru’s protests against the Aksai Chin Road — 179
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kilometres of which ran through the Aksai Chin region claimed by India — as
well as acquisitive Chinese maps, denied for the first time the presence of
any formalised border between China and India. Central to the border dispute
was two flanks of territories lying at the two extremities of the vast border; the
Aksai Chin region in the western sector, and the India-controlled and
administered North Eastern Frontier Agency (NEFA), now Arunachal Pradesh,
in the eastern sector. While New Delhi extended its claims on the basis of
maps inherited from the British, Beijing claimed that these territories were
historically part of Tibet. Over the next few years, the territorial disagreements
between the two countries only deepened as the Tibet crisis, Dalai Lama’s
refuge in India, and New Delhi’'s Forward Policy only intensified the mutual
distrust and led to the 1962 war (Shankar 2018, 29-34).

The Border Dispute: A Colonial Legacy

Ambiguity about the Indian frontier with China dates back to the colonial era,
and can be attributed as one of the foremost causes of the territorial
conundrum facing the two countries (Sidhu and Yuan 2001, 11). The British
initiatives to demarcate the Himalayan frontiers were guided primarily by its
strategic competition with Russia. Accordingly, the urgency to delineate the
boundaries of the British Empire arose only when the Great Game intensified
between the two superpowers. British administrators up until then held no
clear view of India’s territorial limits along the massive Indo-Tibetan boundary.
In the western sector, the first attempt to fix a boundary line was taken in
1865. Then-Surveyor General of India Sir W. H. Johnson, in a bid to impress
the Dogra ruler, produced expansive boundary claims stretching the Dogra
state border to the Kunlun Mountains and including all of Aksai Chin
(Chakravarty 2020). Since other British officials were sceptical about
Johnson’s claims, the boundary proposition died a natural death, until it was
revived in 1897 by the director of the British military intelligence Sir John
Ardagh, who believed that implementation of the forward positions in
Johnson’s line would secure strategic leverage against Russia in the event of
an Anglo-Russian confrontation. This boundary came to be known as the
Ardagh-Johnson line, and later formed the basis of India’s claims to Aksai
Chin.

It is noteworthy that between 1865 and 1897, colonial administrators depicted
different versions of the northern and north-eastern boundary of Kashmir, the
line fluctuating according to the degree of perceived threat from Russia (Palit
1991, 32). Also, China never acquiesced to any of the boundary propositions
made during this period. The 1899 Macartney-MacDonald Line, which was
the only formal boundary proposition ever presented to Beijing, was never
officially acknowledged by the Manchu dynasty then ruling China (Palit 1991,
32).



161 Asian Territorial and Maritime Disputes: A Critical Introduction

The urgency to secure British India’s northern boundaries was lost with the
removal of threat of invasion due to fall of Tsarist Russia in 1917. Post-1945,
a map published by Survey of India did imply claims to the Aksai Chin region,
but the British military remained non-committal on that boundary (Chakravarty
2020). In effect, the British administration exercised such benign neglect that
sometimes the Macartney-MacDonald or the Ardagh-Johnson Line were
treated as informal boundaries, depending on the administration’s inclination.
Therefore, when the British left in 1947, there was no clear indication of
exactly where the northern boundaries were. Major General D.K. Palit, who
was a brigade commander during the 1962 war with China, opined that, had
the British suggested that the newly formed Indian government follow the
1899 boundary proposition that left out the north-eastern Aksai Chin (through
which the strategic Chinese road runs), the Nehru government would have
certainly accepted the suggestion, and consequently the whole confrontation
could have been avoided (Palit 1991, 34-36).

A similar reticence was displayed by colonial administrators in the eastern
sector as well. The British had long been content to occupy the Brahmaputra
plains, and did not extend their jurisdiction to the mountains, for these
mountains were neither of commercial nor strategic value. However, in order
to delineate the limit of British responsibility, the foothills were divided by an
Outer Line representing the external territorial frontier of the British Empire,
and an Inner line which was forbidden to cross without a permit. In the
absence of any perceived threat from Russia or China, the vague
demarcation continued.

The British began consolidating India’s eastern boundaries with Tibet in the
early 1900s, as the administration became paranoid about Russia’s
increasing influence in that country. A military expedition under Francis
Younghusband was sent to Lhasa in 1903 to secure British India’s diplomatic
and economic rights, which in turn triggered the perception of a threat by
China, which responded with an expedition of its own to assert control over
Lhasa. The operation’s leader Zhao Erfeng, who had earned the nickname
‘the Butcher of Kham’ for his actions extending Chinese rule into that Tibetan
province, reached Lhasa in 1910 with 2,000 troops, securing the city and
spurring the 13th Dalai Lama to flee toward India.

Britain, sensing the potential of a threat from China’s counter-moves, for the
first time ordered a series of surveys to determine the extent of the tribal
areas and to bring the area of Assam Himalaya (later NEFA) under British
jurisdiction. Although, the sudden collapse of the Manchu dynasty in 1911
eased some of the pressure, the new republican government appeared
equally assertive toward Tibet. At this point, the British government began to
contemplate a tripartite conference to settle such issues as the eastern
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borders of Inner and Outer Tibet, China’s degree of control in Inner Tibet, and
alignment of the Indo-Tibetan border.

A tripartite conference which ultimately convened at Simla in October 1913
was fraught with controversy from the very beginning. For instance, the
Chinese objected to Tibet's equal representation, and were adamant about
pushing Tibet’s Inner Line as the Outer Boundary. After negotiations dragged
on, eventually in March 1914 the Chinese representative reluctantly agreed to
a line drawn by McMahon on the map that ran along the highest crest of the
Assam Himalayas and included Tawang within British Indian territory.

The Simla Conference ultimately failed to align the Indo-Tibetan border: the
Chinese government never ratified the McMahon line, and since the Assam
government was never informed about the Simla Conference proceedings,
areas of Dirang and Tawang claimed by the McMahon Line remained under
Tibetan control. In 1938, the Assam government attempted to occupy
Tawang, but it back-pedalled after vehement protests from Lhasa, as well as
when the British government during World War Il excluded Tawang from its
defensive efforts against a Japanese invasion, despite fortifying nearby
Walong and Dirang. China too, its hands full fighting both the Second Sino-
Japanese War (the Chinese theatre of World War II) as well as the Chinese
Civil War against communist revolutionaries, paid scant attention to the Indo-
Tibetan border issue. Therefore, the British left the Indian subcontinent
without making any definite provisions for either NEFA or Tawang (Palit 1991,
38-44).

The Entrenchment of the Border Dispute

After India’s independence, three major factors contributed to the
entrenchment of the border dispute. First was the reluctance of both India and
China to broach the subject in the initial phase from 1950 to 1957, when Sino-
Indian ties were peaceful and amicable and the two countries had many high-
level diplomatic exchanges, which provided the leaders with ample
opportunities to settle the ambiguities left over from the colonial period.
However, the two countries not only circumvented the boundary issue but
also followed unilateral policies. The Indian government failed to consult
China before declaring the forward-most posts in the eastern and western
sectors (EPW 2020); it annexed Tawang in 1951; and it published new maps
reflecting India’s unilateral demarcation, interpreted China’s silence as tacit
consent. Nehru himself admitted in 1953 that even while India inherited the
McMahon Line from the British, he was not willing to raise the subject lest it
awaken sleeping dogs (Luthi 2017, 32). Similarly, Mao Zedong’s instructions,
the PRC followed a delaying strategy, with China deciding to refrain from
formally protesting against New Delhi’'s unilateral moves until they had
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consolidated their administrative and military position in Tibet, as China had
begun building the Xinjiang National Highway in 1951 — a road that would not
be completed until 1957 (Chaowu 2017, 69-71). Moreover, during 1954
negotiations on Tibet, China chose not to raise the issue of border alignment
despite having the opportunity, and in 1956, when Nehru for the first time
referred to the boundary issue, Zhou Enlai suggested that the Chinese
government would be willing to recognize the McMahon Line (Das Gupta
2017, 53).

Later scholarly works reveal that a combination of domestic and international
factors influenced the policy choices of both countries. For instance, New
Delhi’'s trauma from previous territorial losses due to Partition and also
Nehru’s desire to maintain friendly relations with China weighed heavily on
Indian decision-makers. Simultaneously, Beijing, too embroiled in China’s
internal struggles and facing international diplomatic isolation, was reluctant
to immediately open another confrontational front with India. In retrospect,
however, the deferral policy followed by both countries proved to be
disastrous, because as suspicion and misperceptions mounted on both sides,
the window of opportunity to settle the border dispute only became narrower.

Tibet is the second factor which contributed to the entrenchment of the border
dispute. From the very beginning, Tibet had become a point of contention
between India and China. China’s military occupation of Tibet in 1950 was
seen as a security threat in New Delhi and led to massive public outcry
against China. Similarly, India’s close ties with the Dalai Lama and Nehru’s
attempts to mediate between Lhasa and Beijing was perceived by the
Communist regime as interference in China’s internal matters. The 1954
Panchsheel Agreement provided only partial relaxation of tensions as China’s
coercive practices to Sinicize Tibet, and India’s clandestine aid to the
unarmed Tibetan resistance, kept suspicions lingering on both sides. In this
context, the spontaneous 1959 Lhasa uprising further aggravated mutual
misgivings, which in turn hardened their positions on the border dispute (Sikri
2011).

At the outbreak of the insurgency, Beijing immediately held India responsible
for inciting the violence. Although the People’s Liberation Army (PLA) quickly
crushed the rebellion, the 14th Dalai Lama’s flight to India and his subsequent
granting of political asylum by New Delhi infuriated the CCP and strengthened
its conviction about Indian malfeasance. An internal intelligence report even
suggested that India had been complicit in fomenting rebellion in Tibet to
compel China into accepting India’s territorial claims. Accordingly, Beijing
directed intense criticism against Nehru, accusing him of continuing imperial
policies in Tibet. The polemical attack not only shocked Nehru but also
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created trepidation in New Delhi that China might now try to push through the
disputed areas (Westcott 2017). Evidently, an atmosphere of distrust and
suspicion surrounding events in Tibet strained bilateral political and military
ties. At the operational level, the PLA and the Indian army began to clash
quickly since both militaries had begun conducting forward patrols, primarily
in the eastern sector, and in August 1959, the first exchange of fire took place
at Longju, NEFA, which significantly impacted relations (Raghavan 2012,
126). Concurrently, an exchange of letters between Zhou Enlai and
Jawabharlal Nehru in September demonstrated significant hostility between the
two leaders over the border dispute: China retracted its earlier willingness to
accept the McMahon Line and accused the government of India of pressuring
China, and Nehru replied by demanding the withdrawal of Chinese forces
from posts on the Indian side as a precondition to border talks. Over the next
few months, as bilateral ties continued to deteriorate following more clashes,
deaths of Indian soldiers, rhetorical statements, and unfriendly
correspondence, both China and India increasingly developed unyielding and
aggressive attitudes toward the border question (Raghavan 2012, 132-149).
Therefore, even though the original incident sparking the Tibet uprising had
subsided, the resultant bitterness persisted to such an extent that in 1960,
when representatives from the two countries met for final talks before the
fateful war, there was little room left to manoeuvre.

Compounding the impact of the first two factors discussed above, the post-
imperial ideology harboured by the two countries contributed to the
entrenchment of the border dispute. While the deferral policy and the Tibet
crisis both underscore how the border dispute had attained such complexity
by 1960, the post-imperial ideology helps understand why the 1960
negotiations failed, ultimately leading to a deadlock.

Due to the intense trauma and violence suffered during colonization, China
and India operated under a post-imperial ideology after their independence,
which was aimed at gaining recognition of their victimhood and maximizing
their prestige due to the humiliations suffered in the past (Chatterjee 2013,
253-260). This tendency was observed at the 1955 Bandung conference, at
which the leadership of both newly decolonized countries highlighted their
intense suffering and anti-colonial struggle. However, it also resulted in a
simmering competition between India and China that intensified in the months
following the Tibetan crisis, due to China’s negative publicity and India’s loss
of territory and military casualties (Chatterjee 2013, 261). Accordingly,
establishing their claims of victimhood over the other and resistance to further
humiliation in the form of territorial loss heavily informed China and India’s
attitude when their delegates met again in 1960 to try to resolve the boundary
guestion.
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Both Zhou Enlai and the Indian leaders were insistent on securing
acknowledgement of their victimhood and acceptance of the disputed
territories as historically significant and integral to their respective countries.
For instance, the Chinese premier emphasised in the aforementioned
meetings that Tibet — which he averred had been part of China since the
Manchu dynasty — was made a protectorate by the British government of
India through the signing of the Anglo-Tibetan Treaty in 1904 and the Simla
Convention, where the McMahon Line was determined. This, Zhou
maintained, was essentially a humiliation imposed on China. With regard to
Aksai Chin, Zhou asserted that the region was under the jurisdiction of
Xinjiang province, and therefore indisputably part of China. It is noteworthy
here that one of the major national goals of the CCP was to restore China’s
former glory, and therefore regaining control of Xinjiang and Tibet was seen
as essential to this restoration (Chatterjee 2013, 266-267). On the Indian
side, Nehru and other Indian leaders argued along similar lines, stating that
the British Raj merely formalised boundaries that had been in place for
centuries. In the case of Ladakh-Tibet, the boundary was historically accepted
and recognised, and did not require any formal delimitation, and for the
western sector the McMahon Line established a boundary that had been
administered by Indian rulers since even before the Christian era. In other
words, the government of India proclaimed a civilizational glory on the basis
of timeless borders which were only concretised during colonial rule
(Chatterjee 2013, 268-269). Following the logic of post-imperial ideology, the
1960 border talks failed on two accounts; first, neither party made any new
territorial claims but simply reiterated what was rightfully theirs; and second,
both were eager to establish that they had been victimised in the past and
were being victimised again (Chatterjee 2013, 270).

Divergent Positions on the Border Dispute

The negotiations between Zhou and Nehru continued for five days and ended
in complete failure. Nehru rejected the Chinese premier’s package deal that
offered Beijing’s acceptance of the Indian position in the eastern sector in
return for New Delhi’'s acceptance of the Chinese position in the western
sector. The Chinese delegation returned to Beijing with the conviction that the
Indians were not interested in negotiating. Tensions escalated over the next
two years, with the Indian army pushing northward via the controversial
Forward Policy, and PLA units responding tit-for-tat, resulting in small
skirmishes. War erupted on October 20, 1962, when the PLA launched a
massive offensive across the entire disputed border. It was a short and swift
campaign that lasted a month and resulted in the complete defeat of the
Indian army (Sidhu and Yuan 2003, 15). However, the war failed to ensure a
permanent solution to the border dispute. Instead, the political rift that was
created continues to dampen bilateral ties, especially as regards border
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negotiations. Indeed, the divergent positions adopted by India and China on
the border dispute have seen their differences evolve and widen in the post-
war years.

India argues that the western sector was demarcated by the 1842 agreement
between Tibet and Kashmir and that the eastern sector was finalised by the
Simla Agreement in 1913-1914. Therefore, no further demarcation is
required. China in turn states that no formal treaty or agreement has ever
been signed between the Indian and Chinese governments, for China neither
sent any representative to the India-Tibet negotiations nor ratified the
McMahon Line. In this context, China views the establishment of the state of
Arunachal Pradesh as a unilateral step by India, and that this amounts to an
illegal occupation of China’s Tibet (Fang 2014, 88; Panda 2017, 35).

From a broader perspective, the two countries disagree first on the size of the
border and the locations which are disputed. The Indian position is that the
Sino-Indian boundary is a total of 3,488 kilometres in length (including 523 km
of what India calls the Pakistan Occupied Kashmir-China section), with the
western sector being 1,597 kilometres, the middle sector 545 kilometres, and
the eastern sector 1,346 kilometres in length (Kumar 2020). Here, India
accuses China of occupying 38,000 square kilometres of land in the Kashmir
region, along with 5,180 square kilometres of land in the Kashmir region
which was ceded to it by Pakistan. Also, India claims Aksai Chin to be part of
India’s Ladakh region, and India has no dispute as far as the eastern sector is
concerned (Panda 2017, 35).

The Chinese position is that the Sino-Indian border is not more than 2,000
kilometres, the western sector roughly covers Karakoram Mountain and is
about 600 kilometres long, the disputed area in this sector is 33,000 square
kilometres and currently lies under Chinese control. The middle sector is
roughly 450 kilometres long and has a disputed area of 2,000 square
kilometres, and the eastern sector is 650 kilometres and has a disputed area
of 90,000 square kilometres occupied by India (Lin 2020). Contrary to India’s
position, China asserts that the eastern sector of the border is the most
contentious part as the McMahon line is illegitimate and China therefore
claims the Indian state of Arunachal Pradesh. In the western sector, China
contends that Ladakh is a disputed region (Panda 2017, 35).

Another major area of contention between the two countries is the
determination of the Line of Actual Control (LAC). India rejects the Chinese
version of the LAC, describing it as a series of disconnected points on the
map. New Delhi also claims that the LAC should be based on military
positions before China’s 1962 attack, discounting any gains made during that
war (Menon 2016, 14). China on the other hand insists that the LAC should
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be the status quo attained after the 1962 war; which is incidentally the
territorial arrangement suggested by Zhou Enlai during the 1960 negotiations.
On the eastern side, it coincides mostly with the McMahon Line, while in the
western and middle sectors, the LAC follows the traditional customary line
pointed out by China. However, China only describes it in general terms
without precise scales on the map (Menon 2016, 15-16). Owing to such
disagreements between the two countries, the LAC, even after fifty years of
conflict, remains undemarcated.

The demarcation and implementation of the LAC is intrinsically associated
with the larger process of negotiations on border alignment. The Chinese
leadership and officials hold the determination of the LAC to be a critical
matter, and have usually followed an extremely reserved approach. In 1999,
the issue of demarcation of the LAC gained momentum, during the visit of
India’s then-External Affairs Minister Jaswant Singh. The two sides also
formally exchanged their respective maps of the middle sector in 2001,
however one-year later, an Indian proposal to set a time frame for exchanging
maps and addressing the clarification of the western and eastern sectors
failed to elicit a cogent response from China, and the matter stagnated (Yuan
2007, 133).

Indian experts observe that the Chinese lack of interest in providing
clarification on the LAC is related to Beijing’s shift in policy on the border
dispute. In the post-war period, China has withdrawn the package deal
originally proposed by Zhou Enlai and now claims the entire state of
Arunachal Pradesh. Although initially, Chinese interests in Arunachal Pradesh
were limited only to Tawang, in recent years their claims have expanded to
include the entire state. For instance, in 2006, before the visit to India by
China’s then-President Hu Jintao, the PRC ambassador to India Sun Yuxi
declared all of Arunachal Pradesh to be Chinese territory, and that Tawang
was merely a small portion of it. Chinese commentators lament that it was a
great political mistake on China’s part to give up NEFA or modern day
Arunachal Pradesh (Chaudhury 2006; Panda 2017, 39). In 2007, Chinese
Foreign Minister Yang Jiechi stated that mere presence in populated areas
would not affect China’s claims: a stance that is problematic because it is a
clear reversal of Beijing’s earlier agreement to abide by the principle to
safeguard the interests of the settled populations in the border areas. It also
suggests that, in the future, China might unilaterally reject any principle that is
inconvenient to its national interests (Panda 2017, 40). In response to Indian
allegations, China argues that there are two reasons why China is reluctant to
demarcate the LAC; first because such a process will take both countries
back to the historical disputes and once again entrap bilateral ties within the
historical and legal approach, which in turn will inhibit the overall development
of Sino-Indian relations. Second, China is charging New Delhi with taking
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advantage of the clarification process to increase the disputed area into
places where no dispute existed before, although Beijing is unable to provide
any concrete evidence to support this claim (Lin 2020, 83).

Managing the Border Dispute

After 1962 war it took India and China ten years to restore diplomatic ties,
and post-normalisation, the two countries were faced with the dual challenge
of resolving the border dispute while simultaneously maintaining peace along
the undemarcated border. The Indian foreign minister, Atal Bihari Vajpayee,
visited China in 1979, helping to ease tensions in bilateral ties, and Sino-
Indian talks on the border dispute started in the 1980s. However, confidence-
building measures were initiated only in the 1990s when border patrols of the
two countries had begun to clash again (Hussain 2019, 262).

In 1981, border talks commenced at the vice-ministerial level, and were
followed by seven more separate rounds of meetings. Although bilateral ties
deteriorated due to the military standoff during the Sumdorong Chu crisis,
however, Indian Prime Minister Rajiv Gandhi's visit turned out to be a
definitive moment. The two countries agreed to set up the Joint Working
Group for settlement of the boundary question with a twin mandate of
ensuring peace and tranquillity along the LAC and working toward a fair,
reasonable and mutually acceptable settlement of the boundary question
(Scott 2012, 204; Sidhu and Yuan 2003, 23-24)." A major breakthrough was
achieved in 1993, during P.V. Narasimha Rao’s visit to Beijing. The two
leaders penned the Agreement on the Maintenance of Peace and Tranquillity,
which called for a renunciation of the use of force, recognition of and respect
for the LAC, and the resolution of the border issue through negotiations
(Stimson Centre 1993). Another high point of border dispute management
was reached with 1996 signing of the Agreement on Confidence Building
Measures in the Military Field along the LAC in the India-China Border Areas
(United Nations 1996). The agreement laid down pledges on non-aggression,
prior notification of large troop movements, and exchange of maps to resolve
disagreements over the LAC. The two documents remain significant in the
context of Sino-Indian border negotiations, because both countries finally
acknowledged that certain problems exist in their border regions and that
there is need for institutional mechanisms to manage these problems.

Following the successful conclusion of these two agreements, China and
India in June 2003 adopted the Declaration on Principles for Relations and

1 From 1989-2005, India and China have held 15 Joint Working Group Meetings,
addressing issues relating to maintenance of peace and tranquillity along the border,
review of confidence-building measures, and exchange of maps.
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Comprehensive Co-operation between India and China, whereby each side
agreed to appoint special representatives to explore ways for settlement of
the boundary dispute keeping in view the political perspectives of both
countries (Sidhu and Yuan 2001). It should be noted that the Special
Representative Dialogue? mechanism has become one of the crucial
negotiation strategies in recent years, and through the Special
Representative talks the two countries have reached a broad consensus on
outlining guidelines for the settling of the boundary dispute. A supporting
mechanism for the Special Representative Talks was established in 2012 in
the form of the Working Mechanism for Consultation and Co-ordination on
India-China Border Affairs. This apparatus was specially tasked to address
and manage issues arising out of tensions in the border regions (Panda 2017,
43-45).

A more concrete framework for settlement of the territorial dispute was
instituted in 2005 with the signing of The Political Parameters and Guiding
Principles for the Settlement of India-China Boundary Questions. According to
this protocol, the two countries recognised the need to initiate the process of
early clarification and confirmation of the alignment of the LAC along with
undertaking meaningful and mutually acceptable adjustments to their
respective positions on the boundary question. The most recent document
inked between the two countries, the Border Defence Co-operation
Agreement (2013), was signed following the Depsang Valley incident (Panda
2017, 43-45).

Assessing the success of Border Dispute Management Talks and
Confidence-Building Measures

The success of the bilateral dialogue mechanisms and confidence-building
measures described above needs to be assessed according to three aspects;
management of border conflict, addressing the bilateral trust deficit, and
resolution of the border dispute.

A cursory review of the state of affairs indicates that, in all three aspects, both
countries have achieved minimal success. For instance, in the matter of
border conflict management, the maintenance of peace and tranquillity along
the LAC has been one of the most important stated objectives. Although
China and India have been able to avert a major 1962-style confrontation, the
number of military incursions by China has risen sharply, from 334 in 2014 to
606 in 2019 (Bhonsale 2018). Also, military standoffs between the two
countries have grown longer and more difficult to resolve; the 1987

2 From 2003-2015, there have been eighteen rounds of Special Representative
meetings, addressing formulation of guidelines and a framework to resolve the border
dispute.
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Sumdorong Chu standoff continued for eight months, the 2013 Daulat Beg
Oldi incident continued for a full month, the Doklam crisis in 2017 lasted for
70 days, and the Galwan Valley military standoff led to severe military
clashes; and the stalemate continues. Simultaneously, local feuds between
the armies have inclined toward more violence, that is from fist fights and
throwing stones, the armies of the two sides have resorted to more violent
measures including the use of clubs studded with nails or wrapped with metal
barbed wire (Gettleman, Kumar, and Yasir 2020). These instances point
toward a lack of local-level communication and understanding, which persists
amid the backdrop of diplomatic proclamations of friendship and cooperation.

Likewise, despite high level political and diplomatic exchanges and frequent
meetings of the top leadership, the trust deficit between the two countries has
only widened. There exists the perception of a considerable security threat on
both sides as India and China have moved rapidly to upgrade their border
infrastructure and military capabilities along the disputed border on the
sidelines of the Special Representative Talks and Joint Working Group
meetings. In recent years, a vigorous border infrastructure race has
developed between the two countries, wherein both sides have engaged in
building extensive road and railway connections on their respective sides of
the border, upgrading military facilities, and increasing overall troop
deployments for quick mobilisation. This in turn has aggravated insecurities in
both countries and is considered one of the primary reasons for the frequent
border skirmishes along the LAC. In particular, the Doklam (2017) and
Galwan Valley (2020) clashes were triggered by road-building activities
undertaken by China and India, respectively (Jakhar 2020). Apart from
upgrading military infrastructure along the border, both sides have also
invested heavily in modernising their conventional and non-conventional
combat forces as an indication of battle preparedness to the other
(Ramachandran 2016). In view of increasing military capabilities, assertive
behaviour and intense distrust, the notion of peace along the LAC seems
dependent on the political wisdom of their respective governments.

Even after fifteen rounds of Joint Working Group meetings and eighteen
rounds of Special Representative Dialogues, the border dispute is far from
being resolved. Even though the negotiation process follows a generous
principle of package settlement through a sectoral approach, the two
countries have failed to go beyond routine delegation meetings and joint
declarations. The ascent to power of Xi Jinping in China and Narendra Modi
in India, known for their strong leadership and corporate style of politics, had
raised hopes for a final settlement of the border dispute, but domestic political
considerations and strategic threat perceptions continue to severely constrain
the ability of these political leaders to undertake sweeping decisions to
resolve the dispute.
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Conclusion: The Road Ahead

The border dispute undeniably remains one of the major issues impinging on
Sino-Indian bilateral ties. Experts contend that there are multiple factors today
which sustain the border dispute. The first is the geographical constitution of
the disputed areas: The rugged, featureless terrain and extreme weather
conditions make determination of the precise alignment challenging.
Subsequently, implementation of border agreements on the ground also
remains elusive. Second, there is asymmetry in the level of urgency for the
settlement of the border dispute. In contrast to New Delhi’'s endeavours
seeking a quick settlement, Beijing has staunchly resisted any fast-tracking of
the resolution process, arguing that the border dispute is a complicated
question and should be negotiated only when conditions are favourable. The
primary reason for this difference in approaches is that the disputed border
does not pose a security threat to China, and therefore Beijing is willing to
wait for a more beneficial resolution. In contrast, New Delhi sees the border
dispute as source of instability and worries and that China would use the
unresolved border to bully India. The third factor inhibiting the resolution of
the border dispute is intense nationalism in both countries. For China, the
border dispute is intrinsically linked to Tibet and the Dalai Lama, and since
the CCP has always projected the Tibetan government-in-exile in a negative
light, territorial concessions involving Tawang will not only endanger China’s
own rule in Tibet but will also be seen domestically as sign of weakness; a
terrifying prospect for the Chinese leadership. As for India, no political party
would be able to propose a territorial exchange with China without seriously
jeopardising its electoral prospects, as the memories of 1962 war continue to
haunt the Indian national psyche. Lastly, along with the boundary dispute,
new issues have begun to stir trouble in Sino-Indian bilateral ties. India’s
concerns regarding China’s diversion of the Yarlung-Tsangpo/Brahmaputra
river water, the China-Pakistan Economic Corridor, and China’s growing
influence in South Asia have emerged as new irritants for Indian policy
makers. Similarly, Beijing too is annoyed by India’s increasing proximity with
Southeast Asian countries and its diplomatic-military exchanges with the
United States, Japan, and Australia. These issues further erode political will in
both countries and in this context territorial exchange by swap or political
settlement appears a daunting task.

As evinced by the recent Galwan Valley clashes, managing the border
dispute is both a political and an economic exigency for India and China
because any major confrontation between the two countries will not only hurt
the long-term prospects for development of both, but will also have significant
repercussions on Asian stability and prosperity. Therefore, the policy-making
elites of both countries need to frame innovative solutions like creating soft
borders through civilian, cultural, and economic exchanges, and involving
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local communities in managing the border (Ranjan 2021). Such an approach
can help reduce the number of military encounters between the two countries
and create an enduring peace in the border region. The two countries should
also aim toward building strategic trust through open dialogue, exchange of
information, and verification mechanisms along the disputed border.
Enhancing military-to-military communication, technological collaboration and
engagement on multilateral platforms remain indispensible toward building
trust. Public perception is another key area that needs to be urgently
addressed through civilian exchanges. This would go a long way toward
dispelling stereotypes and negative perceptions. Track-1l dialogue involving
strategic-affairs experts and academics from the two countries could also be
organized to identify new areas for cooperation. For the foreseeable future,
the border dispute will remain a pressing challenge in Sino-Indian ties,
however, it is in the national interest of both countries to prioritise their larger
bilateral relationship, while at the same time erecting confidence-building
measures and dialogue mechanisms to better preserve the benefits accruing
from the relationship.
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Figure 9.1. Aksai Chin Sino-Indian border Map. Source: The
Wikimedia commons.

https://commons.wikimedia.org/w/index.php?curid=27897154
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Understanding China’s ‘New’
Assertiveness from Resolved
Territorial Questions

BHASO NDZENDZE

The assertiveness and aggression with which the People’s Republic of China
(PRC) has chosen to deal with the various territorial disputes in which it is
currently engaged has ramped up in recent years, calling into question that
regime’s willingness to resolve these disputes with a diplomatic solution. In
the past, however, this is precisely what leaders in Beijing have shown
themselves capable of accomplishing. This chapter looks at the history of
Chinese methods of dealing with disagreements over sovereignty by
examining three distinct case studies: Mongolia, Shandong, and Macau. The
Mongolian declaration of independence during the 1911 Xinhai Revolution,
which brought down China’'s last imperial dynasty, remains the only
successful case of secession by a former Chinese geographical entity.
Moreover, the transfer of Shandong from Japan in 1922 and the transfer of
Macau from Portuguese administration in 1999 through a process of bilateral
negotiation, upon insistence of its removal from UN oversight and direct
engagement with Lisbon instead, demonstrate that force need not be the only
outlet for Beijing to settle its outstanding territorial disputes. This chapter
highlights the need to look back at these revolved cases using a comparative
perspective to understand China'’s current assertiveness and territorialism.

The chapter examines each case in its own domestic and international
context and offers cross-case observations with regards to the more
controversial questions of China’s stance toward Taiwan, Hong Kong, Tibet,
and Xinjiang in order to examine the differences in conditions for the
successful secession and retention of international sovereignty by Mongolia
compared to Tibet, Xinjiang, and even Taiwan; the relatively seamless
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takeover of Macau and Shandong compared to Hong Kong; and the relative
lack of analysis that these cases engender in recent literature.

This chapter advances hypotheses to explain the differing approaches then
and now, including the relative weakness of China in 1911, and of Portugal in
the latter half of the 20th century, as well as lack of strategic value of the
territories in question. It is asserted that the Mongolian case, coming at the
height of the ‘century of humiliation’ and followed by perceived slights at the
1919 Paris Peace Conference that followed the First World War, has
conditioned successive Chinese governments and nationalistic segments
within the country’s demographics to take advantage of key weaknesses in
today’s international system, and to be more proactive and unilateral in
preventing secessionist movements and consolidating control over PRC
territorial holdings, thereby problematising the newness of the assertiveness
currently seen in Xi Jinping’s China. This realisation slowly emerged after the
Shandong transfer but was more effectively exercised in Tibet (1951) and
over Macau. The current policy toward Hong Kong is thus merely a more
recent incarnation of Chinese government proactiveness predicated on a
Chinese Communist Party (CCP) leadership that is cognisant of these past
lessons and the domestic audience costs, and the perceived permissiveness
of the current international environment for such unilateral assertiveness.

The first section looks at the case of Mongolian independence and China’s
failure to reincorporate it into its territory. This is followed by a discussion of
the difficulties around the return of Shandong following the First World War in
the second section of the chapter. The third section examines the return of
Macau. The fourth and final section consolidates the pattern seen across
these cases and identifies the conditions behind China’s modern-day
assertiveness.

Mongolia

Mongolia has a long and illustrious history. The country as we know it today
originated under the leadership of Genghis Khan in the 13th century.
Eventually Genghis’'s grandson, Kublai Khan, consolidated his conquest of
China and became emperor of China in 1271. He called his dynasty Yuan
(‘origin’) and ruled in accordance with Chinese institutions and customs,
which he retained. While the Yuan dynasty would eventually be replaced by
the Ming in 1368, and then the ethnic Manchu Qing dynasty in 1644, the
Mongolian territory remained part of China, and from 1691, northern Mongolia
was effectively colonized by the Qing.

In 1911, the Qing dynasty collapsed, and Mongolia declared its independence
from China on 1 December 1911. The leaders of this newly independent
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Mongolia put in place a theocratic government led by the Bogd Khan, a
monarchical position. Following a brief reincorporation in 1915, Russia,
Mongolia, and the new Republic of China (ROC) sighed an agreement that
gave limited autonomy to Mongolia, though the ROC retained suzerainty over
the nominally independent state. Nevertheless, in October 1919, the ROC
revoked the autonomy of Outer Mongolia at the behest of local chieftains,
whose power and influence had been greatly diminished by the imposition of
a monarchical system of government. The ROC sent troops to garrison key
areas of Mongolia, dethroning the Bogd Khan and occupying the country. This
situation lasted until 1921 when the Chinese were driven out by a ragtag
coalition of White Russians, Siberians, Japanese, and native Mongolians led
the fanatically anti-communist Russian warlord, Baron Ungern-Sternberg. The
baron, whose grand plan was to raise a cavalry of fighters to rout the
communists out of Moscow, soon wore out his welcome, and a force of
Mongolian soldiers, led by Damdin Sikhbaatar, sought the assistance of
Russia’s Red Army to oust Ungern (Palmer 2009).

Despite these tribulations and intrigues, Mongolian independence has stood
since it was proclaimed in July 1921. While the Soviets, who exerted
tremendous influence over the Mongolian state, were eager to rid the country
of the Bogd Khan, he was demoted to a figurehead, and upon his death in
1924, the nation became the Mongolian People’s Republic on the 26th of
November that year. Brief diplomatic tussles would continue over the course
of the 20th century, especially after the ROC was routed to Taiwan in 1949
and the CCP took power in Beijing and began to exhibit expansionary
ambitions.

During the Sino-Soviet split, Mongolia predictably sided with the Union of
Soviet Socialist Republics (USSR), expelled some Chinese citizens, and cut
trade with China. In 1961, Mongolia gained entry into the United Nations as a
member. In response to the weakening of the USSR before its final
dissolution in 1991, Ulaanbaatar enacted social reforms in the mid- to late-
1980s, and in 1989 established full diplomatic relations with the PRC.

The major source of diplomatic upheaval has been the Tibetan question.
Mongolia and Tibet share strong religious bonds based on Tibetan Buddhism,
and both view the Dalai Lama as a major religious leader. The Dalai Lama
first visited Mongolia in 1979, and has been there eight times since. China
sees the Dalai Lama as a politician intent on splitting the strategic Tibetan
region away from the rest of China. Beijing has been occupying Tibet since
1951, and administering it as a special autonomous region since 1965
(Shakya 1999, 45). The Dalai Lama escaped into exile in India in 1959, in the
wake of intense disagreements with the Beijing government over the status of
Tibet and the level of autonomy that was promised under the controversial
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17-Point Agreement, which he has subsequently renounced (Shakya 1999,
89, 124, 200).

Following the Dalai Lama’s visit in 2002, the PRC government closed the
border between the two countries for two days. Upon a subsequent visit in
August of 2006, the PRC’s Foreign Ministry reiterated to Mongolia that it
should not have given the Dalai Lama a platform to spread his ‘separatist’
views (VOA 2009). In December 2016, there was yet another visit, amid the
controversy over the Dalai Lama’s being scheduled to chant special sutras ‘at
a large sports facility built by Chinese companies with Chinese aid’
(Associated Press 2016). This time, however, it was widely known, and had
been made clear by the Mongolian Foreign Minister, that the visit would be
the last for the octogenarian Dalai Lama, not because of his age but because
future visits would be barred by the government of Mongolia. That
government had found itself in need of funds from Beijing. As the Associated
Press (2016) reported, the country’s leaders were under pressure as they
were seeking a US$4.2 billion loan from the Chinese in order to offset a deep
recession they were going through. Mongolia’'s exports are also heavily
dependent on China, which accounts for 90% of the land-locked country’s
market (Associated Press 2016; Namjilsangarav, 2016).

Shandong

After the emergence of the Qing dynasty in 1644, China was the most
powerful nation in East Asia for nearly three centuries (Boissoneault 2017).
However, as its economic fortunes diminished and those of European states
and neighbouring Japan grew with the innovations of the Industrial
Revolution, the Qing Empire found itself at the mercy of these players.
Starting in earnest around 1840, the heightening rivalry among the great
powers in the scramble for spheres of influence and territories in Asia placed
China in the crosshairs of Great Britain, Germany, France, Japan, Portugal,
Russia, and the United States. A series of events took place following the
Opium Wars of 1839-1842 and 1856-1860, setting in motion ‘the
establishment of foreign spheres of influence in prosperous Chinese
provinces, the surrendering of colonial bases (Hong Kong, Qingdao, Port
Arthur) and extraterritorial foreign settlements and concessions (Shanghai,
Hankou, Tianjin) were violently pushed through despite Chinese resistance’
(Muhlhahn 2016, 2). In the First Sino-Japanese War of 1895, China lost, and
was forced to hand over Taiwan (also called Formosa) ‘in perpetuity,’
according to Article Il of the Treaty of Shimonoseki. After the successful
suppression of the Boxer Rebellion (1899-1901), Qing-ruled China was not
only forced to pay additional reparations to the colonisers, but also had to
agree to the stationing of their militaries in Beijing. These humiliations at the
hands of external powers also laid bare the decline of the Qing Empire to
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China’s reform-minded intellectuals, who were increasingly republican in their
disposition. Thus in 1911, the dynasty was overthrown, and revolutionary
leader Dr Sun Yat-sen, serving as provisional president, proclaimed the
Republic of China, but also acknowledged that this new political entity was
unable to solve China’s many pressing domestic and foreign policy problems
(Muhlhahn 2016, 2). Among these was the continued presence of colonial
outposts, including among them Germany. The country had made use of its
military force to insert itself into China by capitalizing on the killing of two
German missionaries, and attacking and invading the city of Qingdao in 1897.
They then went about ‘establishing what amounted to a German colony in
Shandong province’ (Boissoneault 2017, 1). The province was the historic
centre of the Shang dynasty (1766-1122 BCE) and is the birthplace of
China’s greatest philosopher Confucius and military strategist Sun Tzu. In
1898, Kaiser Wilhelm Il of Germany declared Qingdao a German colony. The
city was then remodelled using German institutions and architecture as a
template; ‘a complete German system of administration was established.
Public institutions such as banks, consulates, and schools were also built.
The new upper class from Germany naturally required that German-style
villas ought to be constructed as well’ (Mihlhahn 2016, 2). Moreover, the
Germans also brought with them a prejudicial outlook, with racism defining
the daily interactions between coloniser and colonised. For example, the
colonial system ‘differentiated between the Chinese and European
populations in a fundamental, but also spatial, way’ and in proto-apartheid
fashion, the Chinese required permits to move about and were from the onset
‘prohibited from living within the European part of Qingdao’ (Mihlhahn 2016,
2).

The prospect of expelling Germany from Qingdao and taking over the colony
greatly interested the Japanese and led to them to join the fight against
Germany in 1914, thereby rendering the Great War a global one. Within
China, the newly established republican government was a tenuous one, by
this time led by General Yuan Shikai, who had come into power in 1912. The
ROC government had constant clashes with local warlords and did not enjoy
the ‘monopoly of violence’ of the Weberian state. Though ‘the Chinese people
suffered political chaos, economic weakness, and social misery,’” according to
University of Hong Kong Professor Xu Guogqi, ‘this was also a period of
excitement, hope, high expectations, optimism and new dream,’ principally
due to a belief among the Chinese that they could ‘use the war as a way to
reshape the geopolitical balance of power and attain equality with European
nations’ (Xu 2011).

In this way, then, China also ‘declared war on Germany in hopes of gaining
regional dominance.” For political reasons, however, China’s entry into the
war on the side of the Allied Powers was deferred, and the ROC did not send
conventional troops into battle (Boissoneault 2017). Although China had
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declared itself neutral at the start of the war in August 1914, Yuan Shikai had
secretly offered the British some 50,000 troops to retake Qingdao. The British
refused the offer, but Japan soon used its own army to eject the Germans
from the city, and would stay there for the remainder of the war, and after.

‘On 15 August 1914, Japan issued an ultimatum to the German Reich that its
colony in Kiautschou had to be unconditionally vacated by 15 September.
Japan declared war on the German Reich on 23 August. A few days later,
Japanese and English ships started a naval blockade against Kiautschou’
(Mahlhahn 2016, 2).

With the European Allies completely preoccupied with the war in Europe,
Japan took the opportunity to annex Manchuria and North China as a
Japanese protectorate. In January of the following year, the Japanese
imposed upon China the Twenty-One Demands. These were ‘political
demands and considerable economic privileges for Japan, especially in
Manchuria and Mongolia, as well as the lower reaches of Yangtze River and
in the province of Fujian’ (Muhlhahn 2016, 2). With no alternative, Yuan Shikai
agreed to the demands on 25 May. He received little in the way of
concessions in his negotiations with the Japanese, and indeed sparked public
protests against his failure to safeguard Chinese sovereignty. This further
weakened the government, and May 9 came to be known as a day of national
humiliation, to be observed annually (later supplanted by May Fourth,
described in detail below) (Muhlhahn 2016, 2).

By February 1916, however, as the death toll in Europe skyrocketed, the
British became more amenable to the Chinese offer. British officials agreed
that China could ‘join with the Entente provided that Japan and the other
Allies accepted her as a partner’ (Muhlhahn 2016, 2). Japan in turn refused to
allow Chinese soldiers to fight, for an armed China may have meant
concessions would be granted, possibly including Qingdao, were it to
contribute significantly to an Allied victory (Boissoneault 2017). If China could
not fight directly, then, Yuan and his advisors decided that the next-best
option ‘was a secret show of support toward the Allies: they would send
voluntary non-combatant workers, largely from Shandong, to embattled Allied
countries’ (Boissoneault 2017). Thus, the Chinese participated in auxiliary
roles:

‘Chinese workers dug trenches. They repaired tanks in Normandy. They
assembled shells for artillery. They transported munitions in Dannes. They
unloaded supplies and war material in the port of Dunkirk. They ventured
farther afield, too. Graves in Basra, in southern Irag, contain remains of
hundreds of Chinese workers who died carrying water for British troops in an
offensive against the Ottoman Empire’ (Boehler 2019, 1).
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Furthermore, since China was officially neutral, commercial businesses were
formed to provide the labour (Jeffery 2017). The First World War is perhaps
remembered primarily for the brutality of its trench warfare, and as Professor
Bruce Elleman (2002, 33—-34) notes, ‘a lot of those trenches weren’t dug by
the [Allied] soldiers, they were dug by Chinese laborers.” This was ‘one way
for China to prove it deserved a seat at the table whenever the war ended
and terms were agreed upon.’ Alas, ‘even after a year of supplying labor, their
contribution remained largely unrecognized diplomatically’ (Boissoneault
2017).

America’s entry into the war represented a shift in the internal dynamics
among the Allied powers, with US officials backing China’s aim as the end of
the war was nearing. US President Woodrow Wilson expected ‘the Post-War
conference to be able to resolve these diplomatic issues [of Shandong]
between China, Germany and Japan since he sought to frame and lead the
post-war negotiations (Elleman 2002, 34). Further changes were brought by
Germany’s announcement of its strategy of unrestricted submarine warfare
(Muhlhahn 2016, 2). Soon thereafter, ‘more than 500 Chinese laborers
aboard the French ship Athos were killed in February 1917 when a U-boat
struck the ship.” At this point, China would be able to declare war on
Germany, and did so on August 14th of that year, though in practice not much
changed in the substance of Chinese involvement, ‘since they had already
been sending laborers’ (Muhlhahn 2016, 2). Thus, Chinese hopes for
territorial restoration experienced a substantial boost that, in failing to
materialise, reaped generational consequences.

For a time, the Chinese government entertained the prospect of cooperating
with Japan, as an equal and as a partner — spurred by power shifts in Japan,
as well as pressing financial needs at home:

‘Because “the domestic situation [was] overshadowed by dangers threatening
from abroad,” China’s political parties decided that “a policy of friendly
cooperation with Japan within limits [was] desirable,” partly because the
Terauchi cabinet, which came to power in Tokyo in October 1916, seemed
likely to respond. Japan, however, was also a promising source of the foreign
loans China needed to restore her financial stability and to enable the
government to reassert its power. Of those in China who favoured closer ties
with Japan, some favoured a permanent alliance, while others believed that
China could be politically independent and financially dependent at the same
time’ (Craft 1994, 14).

Japan was therefore perceived by the Chinese authorities as a means to an
end. According to one US official based in China, ‘they appear to think that
[Japan’s domination] is more or less inevitable anyway, and that when Japan
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has nursed China back to strength the said country can be ejected’ (Craft
1994, 14). Whilst there were different views on this, one man’s decision
ultimately mattered, and he was amenable to a rapprochement with Japan.
‘Yuan and most of the cabinet opposed war because China was so weak
militarily and could expect no support from the West’ (Craft 1994, 10). In a
similar vein, the Chinese foreign representative, Wellington Koo, suggested
that, ‘while China’s army was being reorganized, the Waichiaopu should try to
influence public opinion in Britain and the United States in order to drive a
wedge between them and Japan. Once relations among the three became
strained, China could try to persuade the West to protect her against Japan’
(Craft 1994, 12).

Moreover, many Chinese public intellectuals gathered in Paris ‘seeing it as a
“once-in-a-thousand-years opportunity” for China to reclaim her rightful
international standing and, more mundanely, to regain Tsingtao [Qingdao]’
(Craft 1994, 22). The Chinese were optimistic that the Shantung Question
would be answered favourably, leading to a feeling of betrayal when the
former German colony was officially handed over to Japan. Notwithstanding
vague promises that the Japanese would give Qingdao back to China
sometime in the near future (a date of 1922 was suggested), the Chinese
raised doubts over whether Japan would adhere to such commitments.
Indeed, the Allies and Wilson had based this handover to Japan, inter alia, on
the Twenty One Demands of 1915, in which China had ‘gladly agreed’ that
Japan and Germany ‘dispose of Shandong between them’ (Craft 1994, 22).
The period of the First World War and the attendant loss of Chinese territory
and face was seen as yet an extension of the period of unequal treaties.
Limited as their options were, however, Chinese authorities did not capitulate
to the officiation of the transfer. It is no coincidence that this took place
against the backdrop of a Chinese state in the form of a republic which was
more susceptible to being influenced by the general populace. Wellington
Koo, therefore, refused to sign the treaty, meaning that the Chinese
delegation to the Peace Conference was the only one to not sign the Treaty
of Versailles during the signing ceremony. In the words of Craft (1994, 22),
‘although Peking wanted to sign the treaty notwithstanding, the May Fourth
Movement sweeping the country at the time demanded reservations and, as
the Allies and Wilson would not agree to them, the Chinese delegates chose
not to sign.’

China’s interwar period was, therefore, a significant period that coincides with
China’s complicated entry into multilateral frameworks, and yet it scarcely
obtains much contemporary analysis. China’s modern political history is
inextricably linked to the foreign policy slights endured during this period and
the domestic implications these brought about or at least catalysed, including
the formation of the CCP. In other words, the century of humiliation, which is
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widely believed to be a principal narrative behind China’s economic
development—foreign policy nexus, is incomplete without a study of China’s
experiences in 1918 in Paris and the ramifications contained in the Versailles
Treaty of 1919.

In retrospect, this refusal to sign the Treaty of Versailles marked sharply the
single most identifiable point in Chinese political history in which, for the first
time, domestic audience costs were a factor in its foreign policy. Unfair
treaties had been a constant factor in China’s recent memory, but this was the
first such attempt to take place under the new republican government which
was cognizant of the domestic political ramifications of showing weakness in
foreign matters — an elemental feature which has only gained in importance,
and indeed has become pronounced in China’s post-1949 configuration. This
is especially visible in the approach taken by the CCP regime toward issues
such as the One China policy, the South China Sea, the Senkaku/Diaoyu
Islands dispute, Tibet, and its insistence on non-interference in domestic
affairs, buttressed by a civic nationalism toward foreign exploitation and
territorial threats that is not only imposed from above but also generated from
below, especially with the ability for online expressions of nationalistic
sentiment to spread far and wide.

Macau

Diplomatic relations between contemporary China and Portugal were
cemented in February of 1979. The lead up was based on three factors: the
overthrow of Portugal’s fascist government, events over Taiwan, and the
return of Macau. Following the expulsion of the Estado Novo regime in
Portugal in 1974, the Portuguese government recalled its soldiers from
Macau and withdrew its formal diplomatic relations with the ROC on Taiwan.
Following this, several conferences took place between June of 1986 and
March of 1987, the end product of which was the Sino-Portuguese Joint
Declaration of April 1987. The process was set in motion for Macau to be
handed over to the PRC in 1999, to be governed as a special administrative
region (SAR), concomitant with comparatively higher autonomy and its own
legal code. The return of Macau involved several crucial factors. There was
an unwillingness on the part of Portugal to retain the territory at all costs, and
a general lack of interest by global players to stand in the way of the
handover. There was also the issue of China’s own power vis-a-vis Portugal.
This was not the case compared to Britain vis-a-vis the Hong Kong handover,
for example, and this asymmetry persists to this day. For example, Jochen
Faget (2019) highlights the importance of the 2008 financial crisis and puts
the importance of China to Portugal in the following terms: ‘when Portugal
was facing difficult times, the EU imposed tough austerity measures, while
China pumped billions into the country.’



187 Asian Territorial and Maritime Disputes: A Critical Introduction

On the other hand, three main reasons underlie the Chinese interest in
Portugal. Broadly, Portugal is the centre of a linguistic global population
covering four continents consisting of some 260 million people, the majority of
whom are in South America and Africa, and thus who are also of special
interest to the CCP. Secondly, Portugal is also among the few countries in
Western Europe to declare an interest in the Belt and Road Initiative, with its
ambassador to China envisioning a value proposition for Portugal in its
unparalleled proximity to Africa, North America, and Europe (Jose Augusto
Duarte, 2018 Interview). This is also welcomed at the most senior levels of
the Portuguese government, to the effect that ‘over the past several years,
Portugal’'s Prime Minister Antonio Costa has emerged as one of the
staunchest supporters of Chinese investment in Europe,’ even stating that
Portugal’s ‘experience with Chinese investment is very positive,” and that the
Chinese ‘show total respect for our laws and market rules’ (Faget 2019). On
the other hand, according to a survey by Susi Dennison and Livia Franco for
the European Council on Foreign Relations, ‘Portuguese citizens are
becoming concerned about the government’s policy on China. They believe
that to become a stronger global player, the EU should make the limitation of
Chinese economic leverage over Europe its second-highest priority — after
efforts to strengthen European unity’ (Dennison and Franco 2019, 14).

Nothing New: Patterns and Sources of China’s Territorial Assertiveness

Beijing has recently been exerting increasing assertiveness over Hong Kong
(most evident in the July 2020 National Security Law), Taiwan (seen in Xi’'s
statements averring that use of force will remain an option), Tibet, and
Xinjiang (Hass 2020; Su and Yi 2021). Moreover, Beijing has asserted claims
over disputed islands in the South China Sea, as well as with Japan in the
East China Sea. In recent years, there have been clashes with India over
bilateral disputes (Ladakh), as well as over Doklam, which is disputed by
China and Indian ally Bhutan. It is useful to place this in context. In essence,
it is nothing new.

In the days before the formation of the PRC, republican Chinese diplomats
targeted their activities in the League of Nations — the world’s only truly
multilateral institution at the time — toward two long-term Chinese national
objectives. The first was obtaining formal legal equality with other states (and
therefore putting an end to the disadvantageous treaty relations which had
historically defined its relations with Western powers). The second was
focused on gaining recognition for the country’s ‘self-assessed identity as a
once and future great power’ (Kaufman 2014, 605). On the first issue, these
diplomats sought to goad the League to act indirectly on China’s behalf, by
supporting its diplomatic activities in other venues and upholding the
effectiveness of international legal rules. On the second objective, the
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diplomats wanted the League’s organisational structure to ‘reflect China’s
self-perceived rightful status as an important nation’ (Kaufman 2014, 605).
However, these outcomes did not materialise, as the League failed to act
against the Japanese annexation of Manchuria in 1931 the way it did against
the Italian invasion of Ethiopia in 1935. Moreover, while Shandong had been
returned in 1922, this was only accomplished through the United States
strong-arming Japan.

As a result of this history, the PRC government has promoted a narrative of
‘national humiliation’ (Callahan 2006, 178). This discourse reiterates the
humiliation of the Chinese people, the dismemberment of territory, and loss of
sovereignty to foreign hands and domestic weakness and corruption. The so-
called Century of Humiliation is largely conceived as having begun with the
first Opium War in 1839, in which the Royal Navy opened up China to
Western capitalism, and only ending in 1949, with the declaration of the PRC.
According to Callahan, this may have worked too well:

‘In the early twentieth century the political performances aimed to produce a
proper Chinese nation out of the clashes between the Qing dynasty, northern
warlords, and foreign empires. The goal was to construct a “China” worthy of
being saved. When National Humiliation Day was revived in China at the turn
of the twenty-first century, the political performances were more focused on
containing the nation through a commemoration of the various crises of the
early twentieth century’ (Callahan 2006, 179).

While Callahan makes a strong case, he fails to take into consideration the
earlier manifestation of this nationalism in the form of the May Fourth
Movement against its own government, which was seen as weak and
incapable of pursuing China’s interests. Moreover, Chinese nationalism can
equally be interpreted as a dispersed and bottom-up phenomenon, stemming
not from government regulations and propaganda, but as a historically-
derived civic practice rather than a set of artefacts to be consumed (Callahan
2006, 179).

The economist John Maynard Keynes, who was part of the British delegation
to the Paris Peace Conference after the end of WWI, famously predicted in
1919 that the excessively punitive measures being taken against the defeated
German state could lead to a resurgent Germany with a score to settle. In
much the same way, contemporary analyses of China'’s foreign policy outlook
ought to more accurately factor in the role of the slights suffered by China at
the Paris Peace Conference, along with the territorial partitioning that
accompanied them, as well as the impunity enjoyed by Japan even in the
wake of the League of Nations, which the weaker nations of the world had
looked to as an equaliser at the time. Far from being solely the product of
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CCP propaganda, Chinese nationalism is also a bottom-up phenomenon that
developed, perhaps inevitably, from the colonial encounter. In the words of
Shameer Modongal (2016, 1), ‘even though the communist party has [a]
major role in creating a civic nationalism through its restriction on media and
education system, the Chinese people show highly nationalist feeling even
abroad where they can access international media.” Modongal further
highlights the autonomous modes of expression of this nationalism, including
most recently in the cyber sphere. Interestingly, though the PRC government
exerts extensive control over the expression of political opinion through
various forms of censorship (Freedom House 2021), much hypernationalist
online content is allowed to stand. As a result, the intersection of top-down
with bottom-up forms of nationalism create a self-reinforcing feedback loop in
which foreign policy decision-making — traditionally the purview of elite politics
in China — is increasingly being influenced by netizens in a networked world
(Yang 2016, 355).

In the current era, ‘the increased diversity, velocity and free flow of foreign
policy information, has raised public attention to foreign policy’ such that
foreign policymaking sees substantial input from the public, even if informally
(Yang 2016, 355). This phenomenon, wherein the public exerts pressure on
the process of PRC foreign policymaking, was dubbed ‘popular sovereignty’
when the phenomenon became apparent through the seemingly grassroots
response (in both China and South Korea) to Japan’s effort to be granted a
seat on the United Nations Security Council (Liu 2010). It would, argues Liu
(2010, 73), have been an apparent endorsement of Japan’'s WWIll-era
aggressions in Asia. More recent work by Zhong and Hwang highlights
findings which indicate that Chinese who are pro-democratic are also more
likely to be nationalistic. ‘Random survey data on Chinese urban residents in
34 Chinese cities reveal that democracy-oriented Chinese urbanites tend to
show stronger nationalistic feelings,” and perhaps unexpectedly, the same
study showed that ‘people with more nationalistic feelings tend to be those
who show less support for the current system in China’ (Zhong and Hwang
2020). This may suggest that at least some of the voices among the
autonomous and bottom-up proponents of Chinese nationalism make a
distinction between the Chinese nation and the Chinese government — a
distinction that the CCP has been keen to obscure.

In most cases, however, the ire of the populace is not directed toward the
PRC regime, but the external world, with the Chinese diaspora being
particularly active, including students in Western nations who actively defend
Beijing’s actions in academia and cyberspace, using the advantages of their
proficiency with the English language, as well as the access they enjoy to
digital platforms censored or banned in China itself (Modongal 2016, 5). This
same grassroots enthusiasm toward territorial questions has extended toward
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Hong Kong. While Westerners watched aghast as Chinese police brutally
clamped down on democracy protests in the former British colony,
counterprotests were organized by pro-CCP citizens of both China and Hong
Kong to support the actions of the Beijing regime (Goh 2019; Shao 2019).

In 2012, as tensions rose over the disputed Senkaku/Diaoyu Islands, Chinese
netizens organized boycotts of Japanese products as a form of protest, often
through the Chinese microblogging website Weibo. In the words of one
blogger: ‘To those who say we shouldn’t link buying Japanese goods to
patriotism: if a seller bullied your ancestor, and plans to plunder your riches
now, will you obediently pay him money to buy his goods?’ Another common
theme echoed by nationalistic bloggers is the Nanjing Massacre, as well as
the continuing Japanese practice of honouring of its WWII martyrs at the
Yasukuni Shrine (France 24 2012).

The vehemence of this anti-foreigner — especially anti-Japanese — sentiment
online outstrips even the hardliners within the PRC government, serving to
push policy further toward hawkishness, with netizens criticising their own
country’s policymakers for not being aggressive enough. If the perceived
undermining of Chinese interests is expressed toward perceived foreign
sources, it is carried out with the same vehemence toward China’s own
foreign policymakers, with the Chinese Ministry of Foreign Affairs (MFA) the
subject of occasional ridicule. According to an MFA spokesperson, ‘the
ministry has been receiving calcium pills on a regular basis — a popular
choice of insult from a public that sees the Chinese diplomats as spineless’
(Jing 2017, 429). In the online world, the MFA has garnered the unofficial
nickname ‘the Ministry of Protests’ due to its tendency to do little more than
issue denouncements of unfavourable international developments (Jing 2017,
429).

Conclusion

Even prior to the founding of the PRC some 70 years ago, China has had a
long history of territorial assertiveness. As examined above, this history
introduces a critical stance into the debate today: namely, that such
assertiveness has periodically appeared when conditions allow. Crucially, this
assertiveness is neither fully top-down nor exclusively the result of CCP rule.
Rather, it has its roots in popular sovereignty and is motivated by popular
perceptions of international humiliation that took place long before the CCP
came into being. Such a historical backdrop should give indication into the
origins and contemporary social sources of China’s foreign policy as far as
territorial disputes are concerned.
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